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I, Ronald Allen Lum, declare as follows:

1. [ am 64 years old and live in Kapolei, Hawai’i.

2. I am an employee of Hawaiian Airlines (“Hawaiian™) and work as a
Captain for Hawaiian on the Boeing 717 based out of Honolulu International
Airport. | have been with Hawaiian for 37 years. I started with the company as a
Flight Attendant and then attended flight school during a leave from the airline. I
flew the DC-10 as a Flight Engineer and later the DC-9, Boeing 717, and Boeing
767 as a First Officer. I made my way to Captain on the 717 approximately 8 years
ago.

3. I have worked throughout the duration of the pandemic. During this
time, Hawaiian has implemented various ways to help keep everyone safe.
Moreover, I have been able to adhere to all COVID-19 regulations and policies
without incident and have done things such as always wearing a mask indoors,
participating in the testing program, and following social distancing guidelines when
applicable.

4. As the airline has touted, flying has been extremely safe on our planes
given things such as HEPA filtration devices that clean the air (on the widebody
craft) and the electrostatic fogging of the planes that we were doing at one point (but
have since stopped). On the 717, we constantly exchange the air in the cabin with

outside air—after adjusting the temperature—to make sure it is free of viruses.
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3. In August of 2021, Hawaiian stated that it would require all employees
to receive the COVID-19 vaccine. The original version of the policy, issued in
September of 2021, indicated that employees should be vaccinated by November 1,
2021, or else enter a testing program developed by Hawaiian at that time. The testing
program would run until January 30, 2022. Subsequent changes in federal
regulations and then litigation over those regulations caused Hawaiian to first move
the end of the testing program up to December 8, 2021, and then back to January 4,
2022.

6. At all times, the testing program was only meant to be a temporary
measure to let unvaccinated employees consider whether they would take the
vaccine or be put out of work. Although I have followed the testing program without
incident, it was made unnecessarily onerous by the company through things such as
limiting pick up spots for test kits, making employees test who were not coming to
work that week, or shifting test dates without clear directions.

7. The current version of the mandate states that all employees must be
vaccinated by January 4, 2022, or face termination. Most employees also have the
option to take a “12-Month Unpaid Leave of Absence” and then become “subject to
termination” at the end of that leave.

8. I submitted a request for a medical accommodation on October 10,

2021. T have coronary artery disease and am at a high risk of coronary inflammation
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and myocarditis if [ am given the COVID-19 vaccine. There have been documented
events of increased risk and blood clots, cardiomyopathy, and generalized
inflammation after COVID-19 vaccines have been administered. As a result, my
doctor strongly recommended that I be exempt from this vaccine and be provided
with an accommodation such as regular testing. While I can work without
limitations, I still have what is considered a disability under the ADA. The coronary
artery disease is a physical impairment that substantially limits my circulatory
system. I am on cholesterol medication to help stop or even reverse my coronary
artery disease, but there is no research on combining this medication with the
COVID-19 vaccine. If I were to take this vaccine, I would be putting my life on the
line.

0. After submitting my request for an accommodation, Hawaiian asked
for additional information from my doctor, which was provided to the company on
both November 20, 2021, and December 1, 2021.

10.  On December 7, 2021, I received an email denying my request for a
medical exemption. The company stated that “the information you provided is not
considered a contraindication to receiving a COVID-19 vaccine,” even though my
doctor strongly recommended I be exempt as this vaccine could literally kill me. 1
went to the CDC website where the denial letter referred me, only to learn that the

section Hawaiian is now evidently using to make medical decisions for its employees
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is referencing allergy contraindications—it does not purport to override either
medical advice from a doctor or the ADA.

11. T also submitted a request for a religious exemption on October 25,
2021. According to 1 Corinthians 6:19, my body is the temple of the Holy Spirit. 1
requested a religious exemption from the vaccine because I believe that I can care
for my body, the temple, with the wisdom and convictions that God gives me. It is
my sincere religious belief that it would dishonor God to take the vaccine. In fact,
taking the vaccine is something that cannot be undone and would be an
unrecoverable violation of my faith in the Lord.

12.  On December 17,2021, Hawaiian sent me a letter denying my religious
exemption request. It stated first that my request “demonstrate[d] a personal
preference” not to take the vaccine.

13.  This denial, however, came without any interactive process that would
have allowed me to explain the multiple times on which I have made an appointment
to take the vaccine, only to end up cancelling because God told me not to take it each
time. I could also have explained that my long-time girlfriend—who is vaccinated—
pressures me daily to take the vaccine, and that I also take care of my elderly mother
who is in a nursing home and that [ want to make sure I protect her, too. Far from

an easy decision, not taking the vaccine has real-world consequences for me beyond
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just a paycheck. Not taking the vaccine is a direct result of my sincerely held
religious belief.

14.  The denial letter went on to reiterate the same response that Hawaiian
gave to everyone at that time regarding it being an “undue hardship” for the company
to accommodate my sincerely held religious belief.

15. Tknow that to be false, however, because of what has taken place during
the pandemic, throughout which I have been able to adhere to Hawaiian’s COVID-
19 policies without incident. We have flown safely for almost two years. Moreover,
not only have I participated in Hawaiian’s mock testing program without issue, I
would regularly test myself as a prophylactic measure (long before Hawaiian
mentioned a vaccine mandate) in order to protect my girlfriend and my mother. 1|
could continue to do this or even take antibody tests to ensure the safety of my
coworkers. Additionally, I would pay for any testing out-of-pocket to continue
working. If Hawaiian had engaged in an actual interactive process with me, they
could have learned these things and would have been able to develop a reasonable
accommodation.

16. If placed on unpaid leave or terminated, I will lose my travel benefits,
medical, dental, and prescription drug coverage, as well as profit sharing and

company matched retirement contributions. I will also miss opportunities to bid on
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job openings (aircraft, seat, routes) that come up while I am out, and I will become
“non-qualified” to fly after 90 days without a takeoff or landing.

17.  Additionally, I will be unable to afford my residence in Honolulu and
will have to leave my home. I will also be unable to pay for the rehabilitation
program in which my mother is currently participating.

18. Hawaiian’s actions are causing me anguish daily as I must decide
between my beliefs and providing for my girlfriend and mother. It is especially
frustrating given the common knowledge that vaccines do not stop COVID-19
infection and transmission.

19. Finally, Hawaiian’s actions will cause me one last irreparable injury:
the denial of a “retirement flight” in August when I turn 65. Pilots must stop flying
commercially at age 65 with no exceptions. This means that a pilot’s last flight
before his 65th birthday is cause for quite the celebration—the pilot’s family will
often take the final trip with him or her and there may be water cannons shooting
over the plane as the Captain pulls in to the gate for the last time. This moving
ceremony is the capstone on a career in aviation that I have looked forward to for 25
years, and no amount of money will ever be able to repay that.

20. It has become clear that the company does not want to terminate

individuals requesting accommodations—they just do not value our religious beliefs
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and want to use our paychecks as a leverage point to force vaccinations, whether for
advertising or merely virtue signaling.
21. Isubmitted an inquiry with the EEOC on December 28, 2021, regarding

Hawaiian Airlines’ discriminatory actions. That charge remains pending.

I declare under penalty of perjury that the forgoing is true and correct.

DocuSigned by:

1/5/2022 KMAALA UMM

LOORCARZREACA
6O0BCAGFBH4CA—

Date Signéture
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I, Nina Maiko Arizumi, declare as follows:

1. I am 48 years old and live in Honolulu, Hawai’i.

2. I am an employee of Hawaiian Airlines (“Hawaiian”) and work as a
Flight Attendant where my job duties include performing safety checks before
flights take off, offering food and beverages to passengers, and demonstrating
emergency procedures such as putting on oxygen masks. I am also a Japanese Lead
Language Qualified Flight Attendant.

3. I am based out of the Daniel K. Inouye International Airport in
Honolulu and have been with the company for approximately 11 years. Prior to that,
I was the top performer in the United States for a pharmaceutical sales company.

4. At the beginning of the COVID-19 pandemic, Hawaiian asked for
unpaid leave volunteers, and I took a furlough to help the company preserve jobs.
That leave did not interrupt other benefits—only pay. I was out from May of 2020
to July of 2020, October of 2020 to February of 2021, and then April of 2021 to
September of 2021. Otherwise, I have flown for Hawaiian during the pandemic,
believing the company’s promises that it was safe to do so.

5. During that time, Hawaiian implemented many rules and regulations to
keep everyone safe. While performing my duties as a Flight Attendant, I worked
without incident, following all of Hawaiian’s safety protocols. I have worn a mask,

followed social distancing guidelines when applicable, had temperature checks
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before signing in for a flight, and have remained in my hotel room during layovers.
As the airline has explained repeatedly to the public, it is extremely safe to fly on
one of our planes given things such as HEPA filtration devices that clean the air and
the electrostatic fogging of the planes that we were doing at one point (but have since
stopped). There is virtually no chance of catching COVID-19 on a Hawaiian flight.

6. On August 9th, I learned that Hawaiian would require all employees to
receive the COVID-19 vaccine. The original version of the policy, issued in
September of 2021, indicated that employees should be vaccinated by November 1,
2021, or else enter a testing program developed by Hawaiian at that time. The testing
program was originally set to run until January 30, 2022. However, subsequent
changes in federal regulations and then litigation over those regulations caused
Hawaiian to first move the end of the testing program up to December 8, 2021, and
then back to January 4, 2022.

7. At all times, the testing program was only meant to be a temporary
measure to let unvaccinated employees consider whether they would take the
vaccine or be put out of work. I have complied at all times with the mock testing
program established by Hawaiian.

8. The current version of the mandate states that all employees must be

vaccinated by January 4, 2022, or face termination. Most employees also have the
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option to take a “12-Month Unpaid Leave of Absence” and then become “subject to
termination” at the end of that leave.

9. After initially emailing the company a request for a religious and
medical exemption on August 9, 2021, [ made two separate requests using the forms
provided by Hawaiian.

10. On September 29, 2021, I submitted a request for a reasonable
accommodation based on my sincerely held religious beliefs. I practice Nenriki
Daikoku—a sect of Shintoism—which focuses on worshipping the forces of nature.
I believe that all elements of nature have a kami (god/spirit). Kami also exist within
the human body, and the health of the kami is determined by the purity of the natural
immune system, which is something that my religion focuses on, in particular. After
death, your physical body fades away, but your kami can remain in this world. The
nature of this kami relies on the purity of your natural immune system. If it is
poisoned and permanently soiled with impurities, the kami will transform into an oni
(demon/ogre) when you die. If natural and pure, the kami will turn into a benevolent
spirit that will watch over their loved ones. It is my sincere religious belief that
anything that permanently alters my natural immune system in an unnatural and
artificial way must be avoided at all costs, as it will cause irreparable, severe damage

and impurity to the kami in my body.
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11.  Except for one flu vaccine taken during college, when I was a foolish,
young adult and did not yet value what my religion says about purity, I have not
received any vaccines. The type of kegare (pollution/impurity) that comes from the
COVID-19 vaccine is especially harmful because it cannot be cleansed or purified—
the unnatural effects to the natural immune system are irreversible, therefore
permanently disabling and debilitating the kami in me. If my kami is permanently
disabled, no amount of harai (cleansing/purification process) will prevent my kami
from turning into an oni, and it will bring bad luck on, or haunt, the loved ones |
leave behind.

12.  Because my great-grandfather founded my particular sect of Shintoism
and passed that down to my direct ancestors, I have become the spiritual leader of
my religion. As such, I was able to attest to my husband’s religious request for a
COVID-19 vaccine exemption from his employer’s vaccine mandate. My husband’s
employer is Johnson & Johnson, one of the COVID-19 vaccine manufacturers. His
request was granted and his accommodation is simply to wear a mask when around
others.

13.  After submitting my request for a religious accommodation, I was not
contacted by Hawaiian for any additional information or for any sort of interactive

Process.
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14. Ireceived an email on October 14 informing me that my request for a
religious exemption had been denied. The letter stated that the denial was “because
your generalized belief that your body is a temple does not explain why you are
sincerely and religiously opposed to receiving the COVID-19 vaccine per se and
relies to at least some extent on medical opinions at odds with the scientific
consensus. This indicates that your belief is premised on the distinction you have
made between vaccinations you consider medically necessary and those you do not.
This is a personal preference and not a generally applicable religious opposition.”

15. A review of my request reveals that the denial letter was not based on
the application sent to Hawaiian. I did not talk about medical opinions but only
sincere religious beliefs. I later found out that it was just a canned letter—it was
unsurprising to me that it did not address my objections and that it just created a
strawman to knock down.

16.  This can especially be seen through the way Hawaiian mischaracterized
my religion and religious request. Hawaiian claimed that I said that “[my] body is a
temple.” Not only did I never state that, but it is actually offensive to my beliefs to
refer to my body as a temple in any way. Temples are not a part of my religion; they
are Buddhist and represent death and funerals (some people try to combine
Buddhism and Shintoism, but my sect does not). Hawaiian’s insensitivity to my

beliefs was disheartening.
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17. Additionally, I was accused of deeming some vaccines medically
necessary and others not, based on my personal preference. Again, this shows that
Hawaiian did not read my request. I explicitly stated that I was against any and all
vaccines due to my religion. When I emailed them back to engage in some sort of
interactive process, the company’s response only confirmed that it did not have any
desire to understand my request.

18. I also later found out that religious requests with even less religious
information provided were acknowledged by Hawaiian to represent a sincere
religious objection to the vaccine (even though those requests were also denied).

19. Hawaiian added further insult by informing me that I was simply
expressing a personal preference “couched against the context of [my] religious
beliefs” and therefore it was not a sincere religious objection. Not only did Hawaiian
fail to read my application, the company’s discounting of the very foundations of
my faith reveals a contempt for those beliefs.

20. The second exception I requested, due to medical reasons, was
submitted on September 30, 2021, and revised on October 5, 2021. Due to my
documented history of mitral valve prolapse (that is also treated by a cardiologist)
and my family history of arrhythmias, pericarditis, and other cardiac-related events,
my doctor strongly recommended that I be exempt from the COVID-19 vaccine.

While I am able to continue my work without limitations and am not disabled with
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respect to my essential job functions, my heart condition is a disability under the
ADA. I take kanpo medicine (traditional Japanese medicine comprised of natural
herbs and substances) and must monitor my condition closely. It also causes me
shortness of breath and chest pain from time to time, and could be fatal. The
COVID-19 vaccine has been shown to increase cardiac risk and cardiac-related side
effects. Therefore, if I were to take the vaccine, I would be putting my life on the
line.

21. On November 4, 2021, I received an email denying my request for a
medical exemption. The company stated that “the information you provided is not
considered a contraindication to receiving a COVID-19 vaccine,” even though my
doctor strongly recommended I be exempt as this vaccine could literally kill me. 1
went to the CDC website where the denial letter referred me only to learn that the
section on which Hawaiian is now evidently making medical decisions is referencing
allergy contraindications—it does not purport to override either medical advice from
a doctor or the ADA.

22. Despite being assured that the process of requesting accommodations—
both religious and medical—would be “interactive,” 1 was never given the
opportunity to explain any confusion or discuss my requests in person. I was simply

denied.
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23. Hawaiian’s actions in refusing to work toward reasonable
accommodations with its employees are destroying the lives of hundreds of my co-
workers. If placed on unpaid leave, we lose travel benefits, medical, dental, and
prescription drug coverage, as well as profit sharing and company matched
retirement contributions.

24.  But it is more than money that the company is threatening to take away
if we do not obey their dictate. I will also miss opportunities to bid on job openings
(aircraft, routes, leadership positions, etc.) that come up while I am out, as well as
vacations and schedules that I might want in the future.

25. The loss of flight benefits also weighs on me greatly because 1 often
travel with my husband and children. No amount of money will be able to replace
the missed opportunities and memories with my children.

26. Additionally, I also have what is called “Princess Parking” at work.
While the title sounds trivial, the covered parking spot is extremely valuable since it
is at the Terminal with a less than five-minute walk to work. I was fortunate to
receive this premium parking spot in a once-in-a-lifetime lottery during my time at
Hawaiian, and it saves me up to an hour of commute time if I otherwise had to take
the parking shuttle. If terminated or placed on unpaid leave from Hawaiian, I lose
the ability to keep my premium parking spot. At the same time, the State of Hawaii

has determined that it wants those premium spots back. But the State can only get
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them if an employee no longer works at the airport. Once I lose my parking spot, it
goes to the government and can never be returned.

27. Thave worked for, and loved, Hawaiian Airlines for 11 years now, and
wish to continue doing so. Since the beginning of the COVID-19 pandemic, I have
followed the mitigation measures put in place for my position and would continue
to do so. I also had no problem following the mock testing program established by
Hawaiian (presumably only so the company could later try to claim it was justified
in denying all of the requests for accommodations).

28. I would be willing to continue testing as I have so far and would even
be willing to take periodic antibody tests to ensure the safety of those around me.
Had Hawaiian engaged in an interactive process concerning my requests, the
company would have discovered any number of reasonable accommodations for my
situation.

29. Hawaiian has not offered to allow me to continue working under these
same conditions, though. Instead, they have regarded my sincerely held religious
beliefs as personal opinion and paid no attention to the serious medical risk that
comes with the COVID-19 vaccine for me. The company wants all of its employees
to be vaccinated and does not care about employees’ genuine religious or medical

reasons for not taking the vaccine.

10
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30. Hawaiian’s blanket denial of reasonable accommodations is even more
disappointing in light of the overwhelming medical consensus that vaccines do not
actually stop the transmission of COVID-19.

31. This sort of coercion is especially horrible because it forces me to
decide daily if I am making the right choice between my belief that I should not take
the vaccine and my belief that I should take care of my family with my job.

32. 1 submitted an inquiry with the EEOC and had an interview in
November. I signed a charge against Hawaiian for its discriminatory actions on
November 17, 2021. That charge remains pending, and Hawaiian has not yet

responded to it.

I declare under penalty of perjury that the forgoing is true and correct.

DocuSigned by:

1/5/2022 Muna Diswmi

B66EEAS518A3AA440...

Date Signature

11
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I, Puanani Sachiko Badiang, declare as follows:

1. [ am 43 years old and live in Honolulu, Hawai’i.

2. I am an employee of Hawaiian Airlines (“Hawaiian”) and work in the
training department as a Corporate Instructor — Airport Operations / Above Wing
for the Corporate Offices in Honolulu. My job is to teach Customer Service Agents
in various airport operations. I train guest service workers, start new stations at other
airports, and train vendors who do contract work for Hawaiian. I began my career
in the reservations department and have been employed by Hawaiian for 20 years.

3. I am one of only two instructors who teaches classes on Ground
Security and Complaints Resolution (related to disability training). The majority of
these duties can be performed remotely or in-person at the Honolulu International
Airport.

4. Throughout the pandemic, most of my work was performed virtually,
with a few in-person training classes taking place in a socially-distanced
environment. In September of 2021, Hawaiian welcomed employees to resume
work duties in-person, which worked well with my extremely small team. However,
[ am currently working from home, and had planned to return working in-person on
January 17, 2022.

5. While working in-person during the pandemic, Hawaiian implemented

various mitigation measures to help keep staff and guests safe. I also strived to make
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my classroom even safer by practicing social distancing before it was mandated by
the company. Specifically, I left the front row of desks blocked off, and I always
made sure to wear my mask. I was able to successfully work without incident under
these conditions.

6. In August of 2021, Hawaiian implemented a COVID-19 vaccine
mandate. The original version of the mandate, issued in September of 2021,
indicated that employees should be vaccinated by November 1, 2021 or enter a
testing program developed by Hawaiian at that time. The testing program was
originally set to run until January 30, 2022. However, subsequent changes in federal
regulations and then litigation over those regulations caused Hawaiian to first move
the end of the testing program up to December 8§, 2021, and then to January 4, 2022.

7. At all times, the difficult-to-follow testing program was only meant to
be a temporary measure to provide unvaccinated employees time to consider
whether they would take the vaccine or be put out of work.

8. The current version of the mandate states that all employees must be
vaccinated by January 4, 2022, or face termination. Most employees also have the
option to take a “12-Month Unpaid Leave of Absence” and then become “subject to
termination” at the end of that leave.

0. Because I work in the Corporate Offices, I do not have the option of

taking unpaid leave. Instead, I could be terminated at any time. As a result, I am
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being forced to take an early “retirement” to keep limited flight and insurance
benefits.

10. On September 28, 2021, I submitted a request for a reasonable
accommodation based on my sincerely held religious beliefs. 1 came to know the
Lord three years ago. Since then, I bring all things to Him in prayer. My father
passed away from cancer in August of 2021. During his illness, I had to consider
taking the vaccine. I brought it to the Lord, and was filled with unexplainable,
undeniable conviction in my heart that He was telling me not to take this vaccine.

11. After this conviction, I decided to conduct further research about the
COVID-19 vaccines. What I found not only appalled me, but ensured that I would
request a religious exemption from the company’s vaccine mandate. Now knowing
that the vaccines originate from the stem cell lines of aborted babies, injecting myself
would not only be disobedient to God but a violation of my conscience. Taking the
vaccine is something that cannot be undone and would be an unrecoverable violation
of my faith in the Lord.

12.  Thave never received any vaccines as an adult. I do not have a religious
conviction against all medications, but I do for ones that involve (even tangentially)
the taking of human life.

13.  On November 1, 2021, the company interviewed me via Microsoft

Teams to discuss my religious exemption request. The interview was very brief, as
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I was asked a total of approximately three questions. While the meeting should have
been an interactive process, | was primarily asked what the other members of my
church, Calvary Chapel Kaneohe, as well as my senior pastor, thought and felt about
taking the vaccine. 1 was confused and said that their beliefs and opinions did not
apply to my conviction about the vaccine. 1 was additionally asked if I would
consider taking a “new” COVID-19 vaccine, whatever that means, and I said no but
that I would pray about it. Possible accommodations were only discussed briefly at
the very end of the meeting when I brought it up. I was not provided with any
answers, at best I was told that “it wasn’t their decision.”
14.  On December 14, 2021, I received an email informing me that my

request had been denied. I was told:

Although you have a sincere religious belief, [Hawaiian] cannot

reasonably accommodate you because it would cause an undue

hardship that will result in significant disruption to our operation.

Based on our assessment of your position and duties in this

current environment, we cannot safely accommodate you

because your role does not allow for maintaining baseline

COVID-19 safety protocols, specifically maintaining physical

distance and mandatory masking.

15. The letter went on to explain that the company has “also determined

that we cannot accommodate you through testing [because] the complexity, expense,
and administrative burden of managing the testing program is unsustainable. This

is particularly true because of the degree of non-compliance by a number of

participants in the testing program . . .”
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16. This notification was at odds with the fact that I have been able to
successfully perform my job duties and adhere to Hawaiian’s COVID-19 policies,
without incident, throughout the pandemic. 1 have tested, as necessary, and
participated in Hawaiian’s mock testing program without issue. Additionally, I
worked remotely until September 2021.

17.  If Hawaiian had engaged in an interactive process with me, they would
have learned about my continued successful job performance while keeping myself
and others safe throughout the pandemic and would have been able to develop a
reasonable accommodation. They also would have learned that I am willing to take
antibody tests to ensure the safety of my coworkers and to pay for any testing out-
of-pocket to continue working.

18. Hawaiian’s denial of my reasonable accommodation request is one of
the greatest disappointments of my career. It is difficult to think about all that
Hawaiian is destroying by its unwillingness to work toward reasonable
accommodations with its employees. The company is stealing far more than money
from the ’ohana. It is needlessly forcing people out and taking away things we will
never get back.

19. For example, at Hawaiian, there is usually a wonderful celebration for
someone who has worked for 25 years at the airline. It is a company-wide party

known as the “Kupono Awards” that also honors the company’s “Employee of the
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Year.” This is a celebration filled with people who, for me, have become more like
family than co-workers. The sense of comradery and the collaborations I have with
my co-workers is truly something irreplaceable. Hawaiian’s decision to remove and
terminate employees who filed religious exemptions is destroying the Hawaiian
family and taking away things such as my 25-year celebration.

20. T also have what is called “Princess Parking” at work. While the title
sounds trivial, the parking spot is extremely valuable since it is at the Terminal with
only a five-minute walk to work. I was fortunate to receive this premium parking
spot in a once-in-a-lifetime lottery during my time at Hawaiian, and it saves me up
to an hour of commute time if I otherwise had to take the parking shuttle. If
terminated or forced to retire from Hawaiian, I lose the ability to keep my premium
parking spot. At the same time, the State of Hawaii has determined that it wants
those premium spots back. But the State can only get them if an employee no longer
works at the airport. Once I lose my parking spot, it goes to the government can
never be returned.

21. Thave been with Hawaiian for 20 years now, and love the family of co-
workers I have, as well as the work I do. Since the beginning of the pandemic, |
have followed the mitigation measures put in place for my position without incident,
doing even more than required by the company to keep people safe. While I wish

to continue working under these conditions (or other conditions that are reasonable),
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Hawaiian has not presented that option to me even though my job would allow me
to continue working while ensuring the safety of those around me.
22.  Isubmitted an inquiry with the EEOC on December 22, 2021, regarding

Hawaiian Airlines’ discriminatory actions. That charge remains pending.

I declare under penalty of perjury that the forgoing is true and correct.

DocuSigned by:
1/5/2022 @&L@%

A3315DEAGAFG421

Date Signature
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I, Robert Anthony Espinosa, declare as follows:

1. [ am 59 years old and live in Kapolei, Hawai’i.

2. I am an employee of Hawaiian Airlines (“Hawaiian™) and work as a
First Officer on the A330 aircraft based out of Honolulu International Airport. I am
also a member of the Airline Pilots Association’s Master Executive Council for
Hawaiian where I oversee Veterans Affairs. I have been with Hawaiian for 10 years
and am a Navy veteran of 30 years.

3. [ am also an Elder and Teaching Pastor at the Makakilo Bible Church
just outside of Honolulu. I have been a member there for 20 years and have been on
staff for the past 3 years.

4. At the beginning of the pandemic, I volunteered for a 2-month leave of
absence at the company’s request to assist Hawaiian with preserving jobs. Since
coming back, I have worked without incident, following all of Hawaiian’s safety
protocols. As the airline has touted, it is extremely safe to fly on one of our planes
given things such as HEPA filtration devices that clean the air and the electrostatic
fogging of the planes that we were doing at one point (but have since stopped).

5. In August of 2021, Hawaiian stated that it would require all employees
to receive the COVID-19 vaccine. The original version of the policy, issued in
September of 2021, indicated that employees should be vaccinated by November 1,

2021, or else enter a testing program developed by Hawaiian at that time. The testing
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program would run until January 30, 2022. However, subsequent changes in federal
regulations and then litigation over those regulations caused Hawaiian to first move
the end of the testing program up to December 8, 2021, and then back to January 4,
2022.

6. As explained by Hawaiian, the testing program was only meant to be a
temporary measure to let unvaccinated employees consider whether they would take
the vaccine or be put out of work. It was not meant by the company to be a
reasonable accommodation. I have complied at all times with the mock testing
program established by Hawaiian.

7. The current version of the mandate states that all employees must be
vaccinated by January 4, 2022, or face termination. Most employees also have the
option to take a “12-Month Unpaid Leave of Absence” and then become “subject to
termination” at the end of that leave.

8. On September 29, 2021, I submitted a request for a reasonable
accommodation based on my sincerely held religious beliefs. I explained that, as a
follower of Christ and the Bible, I must take care of my body as a temple of the Holy
Spirit. My request showed that any of the COVID-19 vaccines would violate this
belief for three reasons: (1) it would be ungrateful to God who has blessed me with
natural immunity and a healthy immune system generally (I have already recovered

from COVID-19); (2) each of the vaccines uses or was tested on fetal stem cell lines
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and this desecrates the sacredness of life; and (3) through prayer and discernment,
God has shown me that not everyone has been truthful about the vaccines and that |
should have nothing to do with them as a result. As a disciple of Christ and an
ordained Pastor, I cannot do anything that violates the will of God or goes against
His Word. It would therefore be a violation of my conscience (and God’s direction
for my life) to take the vaccine. Taking the vaccine is something that cannot be
undone and would be an unrecoverable violation of my faith in the Lord.

0. In my pastoral role, I also regularly attest to the sincerely held religious
beliefs of other Christians and have helped many secure reasonable accommodations
at their workplaces in response to COVID-19 vaccination mandates.

10.  After submitting my request for an accommodation, I was not contacted
by Hawaiian for any additional information or for any sort of interactive process.

11.  TIreceived an email on October 14, 2021 informing me that my request
for a religious exemption had been denied. The letter stated that the denial was
“because your generalized belief that your body is a temple does not explain why
you are sincerely and religiously opposed to receiving the COVID-19 vaccine per se
and relies to at least some extent on medical opinions at odds with the scientific
consensus. This indicates that your belief is premised on the distinction you have
made between vaccinations you consider medically necessary and those you do not.

This is a personal preference and not a generally applicable religious opposition.”
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12.  Even a cursory review of my religious request reveals that the denial
letter was not based on the actual application I sent to Hawaiian. I did not talk about
medical opinions but only sincere religious beliefs. I later found out that it was just
a canned letter—it was unsurprising to me, then, that it did not address my objections
and that it just created a strawman to knock down. I also later found out that religious
requests with even less religious information provided were acknowledged by
Hawaiian to represent a sincere religious objection to the vaccine (even though those
requests were also denied).

13.  As if the denial were not enough, Hawaiian added insult to injury by
further informing me that “[w]hile your personal preference is couched against the
context of your religious beliefs it itself is not a sincere religious objection in actual
conflict with our vaccine requirement.” Not only did Hawaiian fail to read my
application, but the company’s audacity in judging the religious nature of my beliefs
reveals a contempt for those beliefs.

14.  Receiving the accommodation request denial 1s a great disappointment
and it is hard to think about all lives that Hawaiian is destroying through its
unwillingness to work toward reasonable accommodations with its employees. [
know of colleagues who have cancer or need ongoing medical treatments and will

be unable to get them when Hawaiian takes away health coverage. The company is
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stealing far more than money from the ’Ohana it claims to protect while
simultaneously forcing out of a job.

15. Hawaiian’s denial is even more disappointing considering the medical
consensus about the vaccines’ inability to stop the infection and transmission of
COVID-19, as recent events have made clear. A Captain I flew with not long ago
took the vaccine even though he did not want to because he thought it was the right
thing to do to protect his spouse and those around him. He was practically in tears
as he told me he has come to realize that the vaccine does not help with protecting
others.

16. Itis clear from the letter sent to those with denied accommodations who
are to be placed on unpaid leave that the company does not want to fire us—they
just do not value our religious beliefs and want to use our paychecks, our benefits,
and our careers as a leverage point to force vaccinations. As the Vice-President of
Flight Operations Robert Johnson made clear, he wants employees to continue to
think about getting vaccinated while on forced unpaid leave. In other words, go to
your room and think about what you’ve done so that you can do better in the future.

17.  This sort of coercion is especially evil because it puts my religious
beliefs at odds with themselves. I cannot accept the vaccine, but my religion also
compels me to provide for my family—and so I can understand why Hawaiian’s

forced vaccination policy has caused many to acquiesce. This causes daily anguish
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not just to my wife and kids, but also to my conscience as I must decide daily
between my beliefs because of Hawaiian’s unlawful actions. It is also creating a
tremendous strain on my wife and children because they are afraid that I might take
the vaccine in order to keep us from having to sell our home.

18. This has caused me much stress, frustration, sleepless nights, and
fatigue while on the job and at home. Even worse is the precious loss of time spent
agonizing over Hawaiian’s callous actions in imposing their vaccine mandate in an
unlawful manner—I can never get this time back. Sadly, Hawaiian has done
irreparable harm to the reputations of many who chose for similar reasons not to be
vaccinated, creating an ‘us’ versus ‘them’ airline and condemning the unvaccinated
as a contributing reason for its hardship. 1 consider myself a professional and
dedicated employee in very good standing and would like to continue flying for
Hawaiian to age 65 and retire with honor and dignity, along with all benefits that
were promised in our hiring and collective bargaining agreements.

19.  Isubmitted an inquiry with the EEOC on December 21, 2021, regarding

Hawaiian Airlines’ discriminatory actions. That charge remains pending.

I declare under penalty of perjury that the forgoing is true and correct.

DocuSigned by:

1/5/2022 U Douimen.

C9A250287B8D4ES...

Date Signature
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I, Sabrina Leialohalani Franks, declare as follows:

1. I am 44 years old and live in Mililani, Hawai’i.

2. I am an employee of Hawaiian Airlines (“Hawaiian”) and work as a
Customer Service Agent where my goal is to help customers have a good travel
experience. This can include aiding them throughout the check-in process and
answering questions about baggage. I previously worked in the Hawaiian lounges
at the airport, checking in guests and verifying their credentials. 1 have been with
Hawaiian Airlines since May of 2016. Prior to that, I served in full time ministry at
my church, Grace Redemption Christian Church.

3. My guest service agent duties are performed at the Daniel K. Inouye
International Airport in Honolulu, Hawai’i.

4. At the beginning of the COVID-19 pandemic, Hawaiian asked for
unpaid leave volunteers, and I volunteered to assist the company in preserving jobs
by taking a leave of absence. After two extensions, which the company requested, I
returned to work July 15, 2020.

5. Working in-person during the pandemic, Hawaiian has implemented
various ways to help keep the staff and guests safe. [ have worn a mask and followed
the social distancing guidelines. We also use plexiglass barriers, and there is plenty
of hand sanitizer available. I have even worn a face shield and gloves in addition to

my mask. Much of my time during the pandemic was spent working in the Hawaiian
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lounges where I would swipe membership cards for guests, taking the card through
an opening in the plexiglass, without having direct contact with any customers or
other employees. I was able to work without incident under these conditions.

6. The pandemic has taken a personal toll on me, though. My parents and
fiancé all contracted COVID-19 during July of 2021 and were hospitalized. While
my mother and fiancé recovered, my father did not. He passed away on July 30,
2021.

7. In August of 2021, Hawaiian implemented a COVID-19 vaccine
mandate. The original version of the mandate, issued in September of 2021,
indicated that employees should be vaccinated by November 1, 2021, or enter a
testing program developed by Hawaiian at that time. The testing program was
originally set to run until January 30, 2022. However, subsequent changes in federal
regulations and then litigation over those regulations caused Hawaiian to first move
the end of the testing program up to December 8, 2021, and then back to January 4,
2022.

8. At all times, the testing program was only meant to be a temporary
measure to provide unvaccinated employees time to consider whether they would
take the vaccine or be put out of work. The company also chose to deploy onerous

terms for its testing program, forcing employees to pick up specific test kits from
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Hawaiian at specific locations and having employees test even when they would not
be coming into work during that week.

0. The current version of the mandate states that all employees must be
vaccinated by January 4, 2022, or face termination. Most employees also have the
option to take a “12-Month Unpaid Leave of Absence” and then become “subject to
termination” at the end of that leave.

10. On October 1, 2021, I submitted a request for reasonable
accommodation based on my sincerely held religious beliefs. For me, God has the
final word in everything [ do. And when it comes to what enters my body—which
Holy Spirit indwells—I pray and seek counsel from God. I requested a religious
accommodation because when I prayed about the COVID-19 vaccine, God did not
give me any peace about it, nor did He instruct me to take it. My decision to not
take the vaccine is to honor God and what He has asked of me in this matter. Taking
the vaccine is something that cannot be undone and would be an unrecoverable
violation of my faith in the Lord.

11.  Although I may have received vaccines as a child, I have not had one
in my adult life. When I have asked the Lord about other vaccines, He has said that
I was healthy and there was no need.

12.  In mid- October, I received an email from Hawaiian asking to discuss

my request for an exemption. A meeting was arranged for October 20th. During
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my meeting, [ was asked if [ had previously taken vaccines, to which I answered no.
Additionally, I was asked what the company could do, or if any information could
be provided about the COVID-19 vaccine that would cause me to change my mind
or “reconsider” taking the vaccine. Possible reasonable accommodations were not
discussed during the meeting.

13.  On December 13, 2021, I received an email informing me that my
request had been denied. I was told:

Although you have a sincere religious belief, [Hawaiian] cannot
reasonably accommodate you because it would cause an undue
hardship that will result in significant disruption to our operation.
Based on our assessment of your position and duties in this
current environment, we cannot safely accommodate you
because your role does not allow for maintaining baseline
COVID-19 safety protocols, specifically maintaining physical
distance and mandatory masking.

14.  The letter went on to explain that the company has “also determined
that we cannot accommodate you through testing [because] the complexity, expense,
and administrative burden of managing the testing program is unsustainable. This
is particularly true because of the degree of non-compliance by a number of
participants in the testing program .. .”

15. Ifound this disingenuous since I have been able to adhere to Hawaiian’s
COVID-19 policies during my entire time working in-person during the pandemic

without incident. Moreover, I was safely able to assist customers from behind

plexiglass, wearing a mask, face shield, and gloves with no incident whatsoever.
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16. Additionally, I am willing to pay for my own COVID-19 tests and
impose absolutely no burden on the company whatsoever if allowed to continue
working. Hawaiian should have engaged in an interactive process to determine these
things before denying my request.

17. If I am terminated because of the vaccine mandate, I will not only lose
my sole income source but my insurance and flight benefits, as well.

18. Receiving the accommodation request denial has filled my life with
uncertainty and has taken a toll on my body. The stress is causing me physical
difficulties as the daily pressure to weigh my convictions against my livelihood
mounts.

19. Ihave worked for and loved Hawaiian Airlines for nearly six years and
wish to continue working as I have been throughout the pandemic. Since the
beginning of the COVID-19 pandemic, I have followed the mitigation measures put
in place for my position and worked safely the entire time. Hawaiian has not offered
any accommodation to allow me to continue working under the same or similar
conditions, though. Instead, the company has essentially pitted my faith against my
job. Moreover, Hawaiian is destroying the aloha that the company has been known
for over the past 90-plus years by causing employees to turn on each other over the

vaccine.
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20.  I'submitted an inquiry with the EEOC on December 20, 2021, regarding

Hawaiian Airlines’ discriminatory actions. That charge remains pending.

I declare under penalty of perjury that the forgoing is true and correct.

DocuSigned by:

1/5/2022 Subvina Franks
76FD9A24174DA4F4...

Date Signature
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Defendant.

CLASS ACTION VERIFIED COMPLAINT

1. Plaintiffs Riki O’Hailpin, Nina Arizumi, Robert Espinosa, Erwin
Young, Puanani Badiang, Sabrina Franks, and Ronald Lum (collectively,
“Plaintiffs”), on behalf of themselves and all others similarly situated, complain as
follows against Defendants Hawaiian Airlines, Inc. and Hawaiian Holdings, Inc.
(collectively, “Hawaiian™).

2. This is a class action brought to remedy Hawaiian’s pattern of
discrimination against employees who requested religious and/or medical
accommodations from Hawaiian’s mandate that its employees receive one of the
COVID-19 vaccines.

3. Rather than complying with its obligations under Title VI of the Civil
Rights Act of 1964 (“Title VII”) and the Americans with Disabilities Act (“ADA”),
Hawaiian responded by issuing blanket denials of requests for accommodation, often
failing entirely to address what the employee had stated in their request. Moreover,
throughout the process Hawaiian issued conflicting statements about how it viewed
certain religious beliefs. The one constant was that Hawaiian chose to deny virtually
every request for an accommodation. Hawaiian’s almost 100% denial rate shows a

system rigged against employees entitled to protection under federal law. Now those
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employees are set to be either terminated or placed on unpaid leave pending
termination in one year.

4, To be sure, the company eventually shifted its focus to a “safety”
rationale that supposedly cannot be set aside because of the hardship it could cause
Hawaiian. Hawaiian implemented a flawed testing program that was hard on both
sides—a fact it now claims proves that no testing accommodation is reasonable.
That is not how Title VII and the ADA work.

5. While no one doubts the seriousness of the pandemic, safety concerns
do not relieve Hawaiian of its duties under Title VIl and the ADA. Setting aside the
fact that forced vaccinations do not prevent employees from spreading COVID-19,
unvaccinated employees who do not have the virus certainly cannot spread it, and
therefore testing is the safest option—and there are many costless ways that
Hawaiian could implement that accommodation. Moreover, Hawaiian is already
allowing countless unvaccinated individuals to fly on its planes each day—a correct
policy since it is virtually impossible to catch COVID on an airplane. While
Hawaiian is allowed to make COVID-19 vaccination a condition of employment
(with reasonable accommodation permitted), it may not use safety as a pretextual
basis for violating federal law.

6. Most importantly, discriminating against employees entitled to an

exemption under Title VII or the ADA is improper (and illegal) when the costs of
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accommodating them safely is nothing more than a de minimus burden, at most. As
seen with countless companies across the Nation—including every major airline—
reasonable (free) accommodations are readily available to Hawaiian and could be
implemented without undue hardship. Under federal law, then, Hawaiian does not
get a choice on whether to accommodate its employees.

7. Instead, Hawaiian seeks to impose onto Plaintiffs the choice of either
taking the COVID-19 vaccine—at the expense of their religious beliefs and/or their
health—or losing their livelihoods. This decision haunts not just the Plaintiffs but
others similarly situated who must consider daily if they are doing the right thing or
should just take the vaccine to provide for their families. Through its actions,
Hawaiian has violated Title VII and the ADA by failing to engage in the interactive
process, failing to provide reasonable accommodations, and also by retaliating
against employees who engaged in protected activity. This violation is ongoing and
must be stopped.

PARTIES

8. Plaintiff Riki O’Hailpin is a Flight Attendant with Hawaiian based out
of Honolulu. Ms. O’Hailpin requested a religious accommodation from Hawaiian’s
vaccine mandate, but Hawaiian denied that request, calling her sincere religious
beliefs merely a “personal preference.” Ms. O’Hailpin also requested a medical

accommodation based on her doctors’ recommendations that she not get the vaccine
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due to her antiphospholipid syndrome that affects her reproductive system.
Hawaiian, however, made the medical determination that Ms. O’Hailpin’s condition
did not require an exemption from the COVID-19 vaccine mandate and denied that
request as well. Hawaiian’s actions have harmed Ms. O’Hailpin and, unless abated,
will continue to harm her irreparably.

9. Plaintiff Nina Arizumi is a Flight Attendant with Hawaiian based out
of Honolulu. Ms. Arizumi requested a religious accommodation from Hawaiian’s
vaccine mandate, but Hawaiian denied that request, calling her sincere religious
beliefs (a sect of Shintoism) merely a “personal preference.” Ms. Arizumi also
requested a medical accommodation based on her doctor’s recommendation that she
not get the vaccine because of her mitral valve prolapse. Again, Hawaiian made the
medical determination that Ms. Arizumi’s condition did not require an exemption
from the COVID-19 vaccine mandate and denied that request as well. Hawaiian’s
actions have harmed Ms. Arizumi and, unless abated, will continue to harm her
irreparably.

10.  Plaintiff Robert Espinosa is a First Officer with Hawaiian based out of
Honolulu and a teaching pastor at his local church in Makakilo. Mr. Espinosa
requested a religious exemption from the mandate because his sincerely held
religious beliefs concerning the sanctity of human life conflict with the vaccines’

undisputed connections to the stem cell lines of aborted fetuses. Evidently failing to
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read his submission, Hawaiian denied Mr. Espinosa’s exemption because it was
just—in Hawaiian’s words—a “personal preference . . . couched against the context
of [his] religious beliefs [and was] not a sincere religious objection in actual conflict
with [Hawaiian’s] vaccine requirement.” Hawaiian’s actions have harmed Mr.
Espinosa and, unless abated, will continue to harm him irreparably.

11. Plaintiff Erwin Young is a Lead Aircraft Technician with Hawaiian at
the Daniel K. Inouye International Airport in Honolulu. Mr. Young requested a
religious accommodation from Hawaiian’s vaccine mandate based on a
straightforward statement that his body is the temple of the Holy Spirit and that he
could not contaminate it with the vaccine. After interviewing Mr. Young to see if
he could be dissuaded from his sincerely held religious beliefs, Hawaiian responded
to his request with a denial based on alleged “undue hardship.” While the company
acknowledged Mr. Young’s sincere religious beliefs, Hawaiian claimed that it could
not safely accommodate him in any way—even though he has worked safely during
the pandemic for almost two years wearing a mask and following other company
guidelines. Hawaiian’s actions have harmed Mr. Young and, unless abated, will
continue to harm him irreparably.

12.  Plaintiff Puanani Badiang is a Management Instructor for the Corporate
Offices of Hawaiian in Honolulu. Ms. Badiang requested an accommaodation from

Hawaiian’s vaccine mandate based on her sincerely held religious beliefs related to
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the vaccines’ connections to abortions. Ms. Badiang was interviewed by
representatives of Hawaiian to see what others at her church (including her pastor)
thought about the vaccine and to see if she could be talked out of her religious beliefs.
When she attempted to raise possible accommodations in an effort to engage the
interactive process, she was told that it was not up to the interviewers and that they
could not provide her with any solutions. Hawaiian denied Ms. Badiang’s request
based on alleged “undue hardship.” While the company acknowledged her sincere
religious beliefs, it claimed that she could not be safely accommodated in any way—
even though she has taught classes remotely throughout the pandemic and
implemented social distancing for her in-person classes before it was required by the
company. Hawaiian’s actions have harmed Ms. Badiang and, unless abated, will
continue to harm her irreparably.

13.  Plaintiff Sabrina Franks is a Customer Service Agent for Hawaiian
from Mililani. Ms. Franks requested a religious accommodation from Hawaiian’s
vaccine mandate based on her desire to honor God’s direction against taking it.
Hawaiian denied that request based on alleged “undue hardship.” The company
acknowledged Ms. Franks’ sincere religious belief but claimed that she could not be
safely accommodated in any way. This was evidently so, even though Ms. Franks
previously worked during the pandemic in the Hawaiian lounges—~behind plexiglass

while wearing a mask, face shield, and gloves—where her only interaction with
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others consisted of checking credentials and swiping membership cards for lounge
entry using a small opening in the plexiglass. Hawaiian’s actions have harmed Ms.
Franks and, unless abated, will continue to harm her irreparably.

14.  Plaintiff Ron Lum is a Captain with Hawaiian based out of Honolulu.
Mr. Lum requested a religious accommodation centered on the belief that his body
Is a temple of the Holy Spirit and that, given specific Scriptural commands found in
the Bible, it should not be altered with an unwanted intrusion. To deny that request,
Hawaiian combined both the personal preference rationale and the undue hardship
excuse. Mr. Lum was informed that he will be subject to termination if he does not
upload his vaccination card by January 4, 2022. Mr. Lum also submitted a request
for a medical accommodation based on his doctor’s recommendation that he not get
the vaccine because of his coronary artery disease and the unnecessary risk of cardiac
inflammation that the vaccine would cause. Hawaiian made the medical
determination, however, that his condition did not require an exemption from the
COVID-19 vaccine mandate and denied that request as well. Hawaiian’s actions
have harmed Mr. Lum and, unless abated, will continue to harm him irreparably.

15. Defendant Hawaiian Airlines, Inc. is a Delaware corporation with its
principal place of business in Honolulu, Hawaii. The airline’s main hub is the Daniel

K. Inouye International Airport on the island of O’ahu and the company maintains a
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large workforce there. Hawaiian’s headquarters are also located within this judicial
district.

16. Hawaiian Holdings, Inc. is a Delaware corporation and the parent
company of Hawaiian Airlines, Inc.

JURISDICTION AND VENUE

17.  This Court has jurisdiction over this case pursuant to 28 U.S.C.
88 1331, 1343, and 42 U.S.C. § 2000e-5()(3).

18.  Plaintiffs’ claims for declaratory and injunctive relief are authorized by
28 U.S.C. 88 2201 and 2202; class certification will be requested pursuant to Federal
Rules of Civil Procedure, Rule 23(a) and (b).

19.  Venue is proper in this judicial district pursuant to 28 U.S.C. 8§ 1391(b)
because Hawaiian resides in this District and because a substantial part of the events
complained of herein occurred in this District and Division.

20.  This case challenges Hawaiian’s decision to implement a COVID-19
vaccine mandate without also granting reasonable accommodations as required
under Title VIl and the ADA. Activities and occurrences related to the development
of the mandate and the determination for how to respond to accommaodation requests

occurred in this District.
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FACTUAL ALLEGATIONS

A.  The COVID-19 Pandemic and Response

21. By Spring 2020, the novel coronavirus SARS-CoV-2, which can cause
the disease COVID-19, spread rapidly around the world.

22. Around this same time, Hawaiian began implementing certain
mitigation procedures for its workforce, including several of the following
requirements for its employees: wear Hawaiian-issued masks, gloves, and for some,
eye protection; maintain distance from others; and participate in temperature checks.
Hawaiian also began increasing the cleaning regimens of its aircraft—spraying
cabins with an anti-viral spray between flights—and upgraded its HEPA filters to
prevent the spread of COVID-109.

23.  Since that time, at least three separate COVID-19 vaccines have been
developed and authorized for emergency use in the United States.

B. Hawaiian’s Vaccine Mandate

24.  On August 9, 2021, Hawaiian CEO Peter Ingram announced that all

employees would be required to receive a COVID-19 vaccine. At that time, he
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assured employees that exemptions would be allowed for religious or medical
reasons and to contact the Leave Management office.

25.  On September 1, 2021, Mr. Ingram informed employees that there was
still no official policy in place, but that reasonable accommodation forms were
available online and would be due October 1, 2021.

26. During that month, it became known around the company that
Hawaiian intended to terminate employees who did not receive the vaccine,
regardless of their request for a religious or medical accommodation.

27.  On September 17, 2021, Hawaiian published its vaccination policy. All
employees would have to be vaccinated by January 30, 2022, or face termination.
Hawaiian’s mandate is absolute—there is no alternative for periodic testing, mask
wearing, or social distancing, even for employees who have already had COVID-19,
and still enjoy immunity from the disease. Employees must choose vaccination or
termination.

28.  Alternatively, unvaccinated employees have the option to be placed on
a one-year involuntary leave of absence and then terminated at the end of that period.
All pay, health, and flight benefits would also be suspended during the leave of
absence. The involuntary leave is not available to non-union workgroups.

29. At that time, Hawaiian also said that it would offer a “testing” option

during the months of November, December, and January for those who did not want
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to take the vaccination but would like more time to consider their decision. Hawaiian
stated from the beginning, however, that the testing option would only be temporary.

30. This absolute vaccine-or-termination program differs substantially
from every other major airline carrier. Delta Airlines, for example, allows any
employees who do not wish to be vaccinated to test once a week at home and provide
Delta with a notice that they are negative for COVID-19—an exemption is not even
required. Similarly, American Airlines and Southwest Airlines—after initially
stating they would have a vaccination or termination policy—revised their policies
to make clear that they would not be firing any employee who refused to get a
vaccine. Those employees continue to work with required masking and testing
measures in place.

31. Even United Airlines—currently fighting in federal court to keep
unvaccinated pilots and flight attendants on unpaid leave—determined (albeit after
being sued) that most of its employees with religious or medical exemptions could
easily be accommodated with masks and self-testing.

32.  This policy from Hawaiian also differs substantially from the European
Union’s digital COVID-19 certificate, which considers the following as equivalent:
(1) a COVID-19 vaccine; (2) a negative COVID-19 test; or (3) having previously

recovered from COVID-19. See EU Digital COVID Certificate, EUROPEAN
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COMMISSION, https://ec.europa.eu/info/live-work-travel-eu/coronavirus-

response/safe-covid-19-vaccines-europeans/eu-digital-covid-certificate en .

33.  Finally, while Hawaiian’s policy is in line with the “federal contractor
mandate” that requires companies doing business with the United States government
to require vaccination for its employees, that is of no use to Hawaiian’s argument
here. Not only is the federal contractor mandate currently stayed, that mandate
provides—as it must under federal law—religious and medical exemptions.
Hawaiian cannot provide less than the regulation it has used to partially justify its
policy. Hawaiian’s policy is also out of step with the federal government’s OSHA
regulations that require vaccines or testing for employees of large companies like
Hawaiian.

34.  When Hawaiian announced its policy, the company allowed employees
to request accommodations for religious and/or health reasons. This is in line with
federal law and Equal Employment Opportunity Commission (“EEOC”) guidance
on private employers issuing such mandates. See What You Should Know About
COVID-19 and the ADA, the Rehabilitation Act, and Other EEO Laws 8§ K.1 &

K.2., EEOC (May 28, 2021), https://www.eeoc.gov/wysk/what-you-should-know-

about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws .

35.  According to Hawaiian, its vaccination mandate is aimed at increased

safety. As stated in each of its form letters denying religious and medical
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exemptions, Hawaiian “believe[s] that it is [the company’s] responsibility to malama
our *ohana and community by requiring our team to be vaccinated.”

36. Yet Hawaiian does not require any passenger flying on its planes, or
interacting with its staff, to be vaccinated—the same is true of its vendors. Nor does
the mandate apply to pilots from other airlines allowed to ride in the “jumpseat” of
the aircraft (in the cockpit) with Hawaiian flight officers. And at the same time,
Hawaiian no longer ensures the “deep” cleaning of aircraft after each flight as it has
previously during the pandemic.

37.  Allowing unvaccinated individuals to fly on Hawaiian planes is not a
safety issue. The statistics show that one’s odds of catching COVID-19 on an
airplane are virtually zero—with or without a vaccine.

38. Hawaiian appears to ignore the science behind the vaccinations and
COVID-19 transmission. As the CDC recognized in August, COVID-19 vaccines
work “with regard to severe illness and death—they prevent it. But what they can’t
do anymore is prevent transmission.” Statement by Rochelle Walensky, U.S.
Centers for Disease Control, CNN Interview (Aug. 5, 2021). And while this has
been known for several months, the recent Omicron variant of COVID-19 appears
to be even more transmissible without regard to whether someone is vaccinated or
not. Unfortunately, COVID-19 vaccines are not the “silver bullet” to malama

(protect) one’s *Ohana (family) because vaccines—unlike masks and testing—do
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not ensure safety in the workplace. While Hawaiian continues to insist in its form
denial letters that the “widespread medical consensus” is that “vaccination against
COVID-19 is absolutely necessary” for safety in the workplace, this claim cannot
withstand even a gentle breeze.

39. That is why the CDC has recommended for the past seven months that
“air carriers consider implementing routine testing of crewmembers to minimize the
likelihood of crewmembers working on aircraft while . . . infected with SARS-CoV-
2.” Safety Alert for Operators (SAFO) 20009, U.S. Dep’t of Transp., Fed. Aviation
Admin. (May 25, 2021) (recognizing need for even fully vaccinated air travelers to
be tested when traveling to the United States from a foreign country). If safety is
the goal, testing—not vaccines—is how you malama your *’Ohana.

C. Federal law prohibits religious and disability discrimination and
retaliation

40. Title VII prohibits Hawaiian from discriminating against employees
based on their religion. This “include[s] all aspects of religious observance and
practice, as well as belief, unless an employer demonstrates that he is unable to
reasonably accommodate an employee’s . . . religious observance or practice without
undue hardship on the conduct of the employer’s business.” 42 U.S.C. 8 2000e()).

41.  In other words, it is “unlawful ‘for an employer not to make reasonable
accommodations, short of undue hardship, for the religious practices of his

employees and prospective employees.”” Opuku-Boateng v. State of Cal., 95 F.3d
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1461, 1467 (9th Cir. 1996) (quoting Trans World Airlines, Inc. v. Hardison, 432 U.S.
63, 74 (1977)).

42. Title VII also prohibits Hawaiian from retaliating against an employee
for engaging in protected activity. See Pardi v. Kaiser Foundation Hospitals, 389
F.3d 840, 850 (9th Cir. 2004).

43.  Similarly, under the ADA, Hawaiian may not “discriminate against a
qualified individual on the basis of disability.” Humphrey v. Memorial Hospitals
Ass’n, 238 F.3d 1128, 1133 (9th Cir. 2001).

44.  Such discrimination “includes an employer’s ‘not making reasonable
accommodations to the known physical or mental limitations of an otherwise
qualified . . . employee, unless [the employer] can demonstrate that the
accommodation would impose an undue hardship on the operation of [its]
business.”” EEOC v. UPS Supply Chain Solutions, 620 F.3d 1103, 1110 (9th Cir.
2010) (quoting U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 396 (2002)).

45.  Additionally, the ADA makes it unlawful to retaliate against an
employee for seeking an accommodation. See 42 U.S.C. § 12203(a).

D. Hawaiian’s reasonable accommodation process

46. Hawaiian offered forms for employees to seek reasonable
accommodations from the COVID-19 vaccine requirement. There were separate

forms for religious requests and medical requests.
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47.  The religious form consisted of two areas where the company sought
information: (1) the employee’s religious beliefs, observances, and practices,
including information about when they embraced those beliefs and examples of
when, where, and how they have adhered to them; and (2) how the employee’s
religious beliefs, practices, or observances conflict with receiving the COVID-19
vaccination.

48. The medical form asked for three things: (1) the functions of the
employee’s job that they had problems performing; (2) why they had problems
performing those functions; and (3) any proposed accommodation that would enable
them to perform those functions. This was especially confusing since employees
were seeking medical exemptions from the vaccine requirement, not a job
requirement—as the employees had already been performing the essential functions
of their jobs, they did not need an accommodation from those functions.

49. Employees were asked to submit these forms by October 1, 2021.

E. Hawaiian’s initial response to accommodation requests

50. The initial wave of denials were issued in mid-October, approximately
two weeks after the deadline for submissions. The primary response from Hawaiian
was that religious requests were being denied because the employee’s

generalized belief that your body is a temple does not explain why you

are sincerely and religiously opposed to receiving the COVID-19

vaccine per se and relies to at least some extent on medical opinions at
odds with the scientific consensus. This indicates that your belief is
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premised on the distinction you have made between vaccinations you

consider medically necessary and those you do not. This is a personal

preference and not a generally applicable religious opposition.

51.  This same response was given to virtually everyone denied at that time,
even those who did not reference their body as a temple and those who provided
extended religious explanations (beyond their body being a temple) for why they
could not take the vaccine.

52.  The canned denial letters ended with the especially offensive summary:
“While your personal preference is couched against the context of your religious
beliefs it itself is not a sincere religious objection in actual conflict with our vaccine
requirement. We have therefore denied your request.” Although the EEOC instructs
employers to assume that religious beliefs are sincere, Hawaiian did not follow that

rule. EEOC Guidance Section 12: Religious Discrimination, Part A.3,

https://www.eeoc.gov/laws/quidance/section-12-religious-discrimination .

53. Denials at this time were issued without any interactive process taking
place. Employees were not asked questions about their beliefs and, almost without
exception, were not even asked to clarify anything. As seen with Plaintiffs here,
Hawaiian assumed insincerity on the part of the requesters and did so without even

asking them any questions.
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54.  The denied-employees were told they must either enroll in the testing
program that Hawaiian had planned to run during November, December, and
January, or that they would be terminated on November 1, 2021.

55.  The testing option had been set to expire on January 30, 2022, after
which any unvaccinated employee could choose termination or a one-year leave of
absence followed by termination if still unvaccinated. The implementation of the
“federal contractor mandate” in the meantime led Hawaiian to indicate that the
testing program would end on December 8, 2021—the date the federal mandate was
to take effect.

F.  The effect of federal regulations on Hawaiian’s policy

56.  Around this time, the federal government began issuing COVID-19
vaccination regulations related to federal contractors and large employers, both of
which could cover Hawaiian.

57. The “federal contractor mandate” is an executive order from the
President requiring all federal contractors to enforce a 100% vaccination policy.
While provisions were made for religious and medical exemptions, these companies
would not be allowed to offer a general testing option for everyone. See Executive
Order 14042, Ensuring Adequate COVID Safety Protocols for Federal Contractors,

2021 WL 4148112 (Sept. 9, 2021).
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58. The federal contractor mandate was subsequently stayed in federal
court and continues to be litigated. See Georgia v. Biden, --- F.Supp.3d ---, 2021
WL 5779939, at *12 (S.D. Ga. Dec. 7, 2021).

59. Hawaiian chose to proceed with its vaccination policy but altered the
terms so that individuals had until January 4, 2022, to present proof of vaccination
to the company.

60. The “OSHA mandate” is a rule issued by the Occupational Safety and
Health Administration requiring employers who have more than 100 employees to
implement either a vaccine or testing requirement at their workplace.

61. The OSHA mandate was initially stayed by the Fifth Circuit Court of
Appeals, BST Holdings, LLC v. OSHA, 17 F.4th 604, 618 (5th Cir. 2021), and then
that stay was overturned by a panel of the Sixth Circuit Court of Appeals after
multiple cases in various circuits were consolidated through the MDL process. In
re: MCP No. 165, 2021 WL 5989357 (6th Cir. Dec. 17, 2021). The case is currently
before the Supreme Court and arguments will be heard on the stay applications on
January 7, 2022. NFIB v. OSHA, Case No. 21A244,

62. While Hawaiian has stated that it is following the federal contractor
mandate, it has not indicated that it is following the OSHA regulations (which allow

testing as an option).
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G.  The second wave of denials

63. During the month of November, Hawaiian appears to have primarily
focused on denying medical accommodation requests.

64. Prior to these denials, Hawaiian asked for physicians to fill out forms
for their patients and explain why they were recommending the employees not
receive a vaccine. No conversations took place as to reasonable accommodations
since all requests were to be denied.

65. Despite multiple letters from doctors indicating why their patients
should not receive the COVID-19 vaccination, Hawaiian determined that each
requester should still receive the vaccination because “the information [the
employee] provided is not considered a contraindication to receiving a COVID-19
vaccination per the Centers for Disease Control and Prevention.”

66. Following the link to the website provided by Hawaiian, however,
shows that the CDC’s webpage was merely providing examples of known
contraindications in the context of allergic reactions. See Interim Clinical
Considerations for Use of COVID-19 Vaccines Currently Approved or Authorized
in the United States: Contraindications and precautions,

https://www.cdc.qgov/vaccines/covid-19/clinical-considerations/covid-19-vaccines-

us.html#Contraindications. Those examples are applicable to the general population

and were hardly intended to override specific physician diagnoses and
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recommendations for individuals subject to disabilities. Nevertheless, Hawaiian
determined that it should substitute itself into the medical process and make those
determinations on behalf of its employees.

H.  The final wave of denials

67. The final group of denials came during the month of December. These
letters followed a period during which Hawaiian interviewed some individuals who
requested exemptions but did not contact others at all.

68. The individuals with whom Hawaiian did engage in an “interactive”
process were never asked what the company might be able to do in order to
accommodate their exemptions. Instead, the individuals were only asked questions
related to the sincerity of their beliefs and whether there was anything Hawaiian
could do to convince them to take the vaccine.

69. While Hawaiian continued to deny individuals with form letters
(including the “personal preference” version), most of the denials of religious
exemptions at this time stated

Although you have a sincere religious belief, [Hawaiian] cannot

reasonably accommodate you because it would cause an undue

hardship that will result in significant disruption to our operation.

Based on our assessment of your position and duties in this current

environment, we cannot safely accommodate you because your role

does not allow for maintaining baseline COVID-19 safety protocols,
specifically maintaining physical distance and mandatory masking.
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70.  The letters go on to explain that the company has “also determined that
we cannot accommodate you through testing [because] the complexity, expense, and
administrative burden of managing the testing program is unsustainable. This is
particularly true because of the degree of non-compliance by a number of
participants in the testing program . ...”

71. The testing program to which Hawaiian refers in its blanket denial
letters was the onerous process it developed to weed out individuals rather than work
toward a long-term accommodation solution. Employees were forced to pick up
specific test kits (that were already expired) from select airport locations and to test
even when they would not be working. From the beginning, the program was only
offered as a temporary solution to let employees decide whether they were going to
take the vaccine or be terminated.

72. Moreover, the program—designed by Hawaiian—was made
unnecessarily complex and created confusion for many users. For example, some
“under the wing” employees initially tested on Thursdays, but the week before
Thanksgiving the company suddenly changed that to Sundays. That meant those
employees had to test twice that week. They were emailed on November 18, 2021,
with the message that they had to test on November 18th and November 21st. But
since the email went to their work address, and not everyone was reading their work

email, there was some company-created non-compliance during that time.
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73.  Moreover, Hawaiian’s testing program was also available to all
unvaccinated Hawaiian employees, not just those seeking reasonable
accommodations. It is unclear what “the degree of non-compliance” was in
Hawaiian’s estimation and it is unclear which individuals were offenders in the
company’s estimation. It does seem clear, though, that the program was meant to
fail.

74.  Although Hawaiian makes vague reference to complexities, expense,
and administrative burdens associated with its testing program, other airlines,
hospitals, fire departments, etc. across the country have shown there are multiple
ways in which to conduct a testing program that is both safe and no more than a de
minimus burden on the company. The fact that Hawaiian chose something allegedly
more difficult for itself does not weigh against Plaintiffs here or absolve Hawaiian
of its duties under federal law.

. Plaintiffs’ accommodation requests and responses

Riki O’Hailpin

75.  Plaintiff Riki O’Hailpin is a Flight Attendant with Hawaiian, where she
has worked for almost 24 years.

76. As a Flight Attendant, Ms. O’Hailpin’s responsibilities include
explaining safety protocols, serving drinks and food, handling any emergencies that

arise, and generally helping customers.
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77. Ms. O’Hailpin is also a member of Inspire Church on O’ahu and serves
as one of the worship leaders for her congregation.

78. OnOctober 1, 2021, Ms. O’Hailpin submitted a request for a reasonable
accommodation based on her sincerely held religious beliefs. She explained that—
her body was a temple of the Holy Spirit and that God had directed her not to take
the vaccine as a result. That belief was later strengthened when she learned that the
COVID-19 vaccines were developed using aborted fetal tissue because she believes
that it is sinful to use anything derived from abortion.

79. Hawaiian did not engage in any interactive process with Ms. O’Hailpin
or seek any additional information concerning her sincerely held religious beliefs.

80. On October 13, 2021, she received a form letter matching the ones
received by others denied at that time. It stated that her request was denied

because your generalized belief that your body is a temple does not

explain why you are sincerely and religiously opposed to receiving the

COVID-19 vaccine per se and relies to at least some extent on medical

opinions at odds with the scientific consensus. This indicates that your

belief is premised on the distinction you have made between

vaccinations you consider medically necessary and those you do not.

This is a personal preference and not a generally applicable religious

opposition.

81. The letter went on state that what Ms. O’Hailpin had explained to

Hawaiian was merely a “personal preference . . . couched against the context of [her]

religious beliefs.”
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82. On October 16, 2021, Ms. O’Hailpin submitted a request for a
reasonable accommodation based on her medical disability. She followed up on this
request with a letter from her gynecologist on October 19, 2021, and an extended
discussion of her condition from her reproductive endocrinologist on October 29,
2021.

83. Ms. O’Hailpin suffers from antiphospholipid syndrome—a disease
related to the autoimmune disease lupus. It is a condition where a person’s blood
has extra proteins and thus makes the individual subject to thrombophilia or over-
clotting. Although Ms. O’Hailpin is not prevented from performing the essential
functions of her job without an accommodation—i.e., it does not stop her from being
a Flight Attendant—the antiphospholipid syndrome is a physical impairment that
substantially limits her reproductive system. She has had four miscarriages because
of the disease. As it stands, whenever Ms. O’Hailpin gets pregnant—which she and
her husband would like to do—she must take the injectable blood thinner Lovenox
in an attempt to prevent her body from spontaneously aborting the fetus due to her
antiphospholipid syndrome. In light of this disability and the risk of the COVID-19
vaccine to cause blood clots, both of Ms. O’Hailpin’s doctors indicated they would
not administer the COVID-19 vaccination to her.

84. If Hawaiian had engaged in a legitimate interactive process—as

required by law—the company could have learned more about Ms. O’Hailpin’s
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situation and been able to provide her with a reasonable accommodation. She has
not only abided by Hawaiian’s mock testing program, she would be willing to do
any other testing (or even take antibody tests) to ensure the safety of her coworkers,
and to do so at her own affordable expense in order to continue working. Ms.
O’Hailpin has already had COVID-19 and thus possesses the antibodies that a
vaccine would seek to cause her body to produce artificially—an accommodation
for her would be straightforward.

85. If placed on unpaid leave, Ms. O’Hailpin will lose her travel benefits,
medical, dental, and prescription drug coverage, as well as profit sharing and
company matched retirement contributions.

86. Being terminated (or functionally terminated with forced leave) will
impact Ms. O’Hailpin both personally and professionally. She will not only lose the
career that she has spent almost 25 years building, she will also lose the ’Ohana she
has come to know and love at her job. The prestigious 25th Anniversary celebration
of her time at Hawaiian is just one example of what the company is costing her. No
amount of backpay at the end of this lawsuit will be able to replace the comradery
and the collaborations she has with her co-workers that the company is threatening
to take away if Ms. O’Hailpin does not obey Hawaiian’s dictate. Indeed, over the

past month as she has informed co-workers of her pending leave/termination, many
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have openly cried with her during flights as they learned that Hawaiian was going to
sever these relationships.

87. Ms. O’Hailpin will also miss opportunities to bid on job openings
(aircraft, routes, leadership positions, etc.) that come up while she is out, as well as
vacations and schedules that she might want in the future.

88. The biggest irreparable harm for Ms. O’Hailpin will come as a direct
effect of her loss of medical insurance. After four miscarriages, IVF may be her last
opportunity to get pregnant and it is not feasible to pay for it out of pocket; she must
have her health insurance for it. But given her age, this is the final year that insurance
will pay for that treatment—the insurance that Hawaiian is now looking to take
away. In fact, Ms. O’Hailpin needs to begin her IVF cycle before April of 2022
when she turns 46 years old. Moreover, the blood thinning medication that she must
take while pregnant is also only available to her with her insurance coverage. If
Hawaiian takes this final opportunity away from Ms. O’Hailpin and her husband,
there is no amount of money damages that could ever make her whole.

89. Ms. O’Hailpin submitted separate inquiries to the EEOC regarding
Hawaiian’s discriminatory and retaliatory actions in October and November 2021,
for the religious and medical denials. Her most recent interview with the EEOC was
on November 25, 2021, and the two inquiries are currently being consolidated into

a single charge for her to sign.
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Nina Arizumi

90. Plaintiff Nina Arizumi is a Flight Attendant with Hawaiian, where she
has worked for approximately 11 years.

91. As a Flight Attendant, Ms. Arizumi’s responsibilities include
explaining safety protocols, serving drinks and food, handling any emergencies that
arise, and generally helping customers.

92. On September 29, 2021, Ms. Arizumi submitted a request for a
reasonable accommodation based on her sincerely held religious beliefs. She
practices a specific sect of Shintoism that prevents her from taking vaccinations
because they would impurify her body and permanently disable her spirit. She is the
leader of her sect that was founded by her great-grandfather in Japan more than 100
years ago.

93.  She received an email on October 14, 2021, denying her request for a
religious exemption. It stated that she was denied

because your generalized belief that your body is a temple does not

explain why you are sincerely and religiously opposed to receiving the

COVID-19 vaccine per se and relies to at least some extent on medical

opinions at odds with the scientific consensus. This indicates that your

belief is premised on the distinction you have made between

vaccinations you consider medically necessary and those you do not.

This is a personal preference and not a generally applicable religious
opposition.
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94. This was one of several canned denial letters that Hawaiian issued to
its employees to deny religious exemptions. This can be seen by its inapplicability
to Ms. Arizumi’s request.

95. In her request, Ms. Arizumi did not talk about medical opinions but
only sincere religious beliefs. The fact that Hawaiian had not read her request was
further highlighted by the fact that she never said that her “body is a temple.” Indeed,
it is offensive to her religion to refer to the body as a temple in any way. That is
because temples are a part of the Buddhist religion, representing death and funerals;
they are not part of the Shinto religion.

96.  Additionally, the letter from Hawaiian further downplayed the value of
Ms. Arizumi’s beliefs, stating that what she had explained to Hawaiian was merely
a “personal preference . . . couched against the context of [her] religious beliefs.”

97.  On September 30, 2021, Ms. Arizumi submitted a second request for a
reasonable accommodation from the vaccine mandate—this one based on a medical
disability. She suffers from mitral valve prolapse and her doctor strongly
recommended that she not get the COVID-19 vaccine. Although Ms. Arizumi is not
prevented from performing the essential functions of her job without an
accommodation—i.e., it does not stop her from being a Flight Attendant—the mitral
valve prolapse is a physical impairment that substantially limits her circulatory

system. It causes shortness of breath and chest pain from time to time, and could be
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fatal without the treatment of her doctor. In light of this disability, Ms. Arizumi’s
doctor told her not to take the COVID-19 vaccination.

98. Hawaiian followed up on this request by asking Ms. Arizumi’s doctor
to fill out additional forms. He did so on November 1, 2021, indicating both Ms.
Arizumi’s documented history of mitral valve prolapse (that is also treated by a
cardiologist) as well as a family history of arrhythmias, pericarditis, and other
cardiac-related events.

99. On November 4, 2021, Ms. Arizumi received an email denying her
request for a medical exemption. Hawaiian—substituting its medical judgments for
that of Ms. Arizumi’s doctor—informed her that the company was denying her
request because “the information you provided is not considered a contraindication
to receiving a COVID-19 vaccine.” However, a review of the CDC website on
which Hawaiian is basing its medical decisions reveals that the CDC was referencing
a non-exhaustive list of allergy contraindications—it does not purport to override
either medical advice from a doctor or the ADA.

100. If Hawaiian had engaged in a legitimate interactive process—as
required by law—the company could have learned more about Ms. Arizumi’s
situation and been able to provide her with a reasonable accommodation. She has

not only abided by Hawaiian’s mock testing program, but she would be willing to
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do any other testing (or even take antibody tests) to ensure the safety of her
coworkers, and to do so at her own affordable expense to continue working.

101. [Ifterminated, Ms. Arizumi will lose her travel benefits, medical, dental,
and prescription drug coverage, as well as profit sharing and company matched
retirement contributions.

102. Being terminated will impact Ms. Arizumi both personally and
professionally. She left a long-term job in pharmaceutical sales where she was the
top performer in the United States to work at a job she really loves—being a Flight
Attendant with Hawaiian. Not only do Hawaiian’s actions threaten that career, but
she will lose the ability to travel with her husband and children using her flight
benefits. No amount of money later on will be able to replace the missed
opportunities and memories with her children that she will miss out on once
terminated.

103. Hawaiian’s illegal actions denying Ms. Arizumi a reasonable
accommodation will also cost her what is known as “Princess Parking” at Hawaiian.
While the title sounds trivial, the covered parking spot is extremely valuable since it
Is at the Terminal with a less than five-minute walk to work. She received this
premium parking spot during a once-in-a-lifetime lottery, and it saves her
approximately one hour of commute time each day she is at work. If terminated

from Hawaiian, she will lose the ability to keep her premium parking spot after
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January of 2022. At the same time, the State has since determined that it wants those
premium spots back. But the State can only get them if an employee no longer works
at the airport and must give up the spot for that reason. Once Ms. Arizumi loses her
Princess Parking spot, it goes to the government and cannot be returned.

104. Above all, Hawaiian’s refusal to provide reasonable accommodations
for Ms. Arizumi creates an injury to her conscience. Each day, she must decide if
she is making the right choice in following her religious beliefs concerning her
physical body or if she should be following her religious beliefs concerning taking
care of her family. And this is precisely what Hawaiian seeks to do: leverage
employees’ livelihoods into a 100% vaccination rate.

105. Ms. Arizumi submitted an inquiry to the EEOC on October 15, 2021,
regarding Hawaiian’s discriminatory and retaliatory actions. She had an interview
with the EEOC on November 9, 2021, and signed her charge against the company
on November 17, 2021. Hawaiian has not yet responded to that complaint.

Robert Espinosa

106. Plaintiff Robert Espinosa is a First Officer with Hawaiian, responsible
for helping to pilot and command aircraft. He has been with Hawaiian for 10 years
and was previously with the Navy for 30 years. He serves as a Master Executive

Council member for Hawaiian’s ALPA union, overseeing Veterans’ Affairs.
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107. Mr. Espinosa is also an Elder and Teaching Pastor at his local church
in Makakilo.

108. On September 29, 2021, Mr. Espinosa submitted a request for a
reasonable accommodation based on his sincerely held religious beliefs. In his
request, he explained that, as a follower of Christ and the Bible, he must take care of
his body as a temple of the Holy Spirit. The request showed that any of the COVID-
19 vaccines would violate this belief for three reasons: (1) it would be ungrateful for
God’s blessing of natural immunity and a healthy immune system generally; (2) each
of the vaccines uses or was tested on fetal stem cell lines, a desecration of the
sacredness of life; and (3) through prayer and discernment, God had shown him that
not everyone has been truthful about the vaccines and that he should have nothing
to do with them as a result. Each of these reasons was obviously religious and, as
an ordained Pastor, Mr. Espinosa is committed not to do anything that violates the
will of God or goes against His Word. It would violate his conscience (and God’s
direct instruction) to take the vaccine.

109. Without contacting Mr. Espinosa to engage in any sort of interactive
process, and evidently without reading his submission, Hawaiian denied his request.
He received the same form letter as others denied at that time, which stated that he
was denied

because your generalized belief that your body is a temple does not
explain why you are sincerely and religiously opposed to receiving the
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COVID-19 vaccine per se and relies to at least some extent on medical

opinions at odds with the scientific consensus. This indicates that your

belief is premised on the distinction you have made between

vaccinations you consider medically necessary and those you do not.

This is a personal preference and not a generally applicable religious

opposition.

110. His denial letter went on to state that what Mr. Espinosa had explained
to Hawaiian was merely a “personal preference . . . couched against the context of
[his] religious beliefs.”

111. If Hawaiian had engaged in an interactive process with Mr. Espinosa,
the company could have learned more about his situation and recognized that he has
a sincerely held religious belief that Title VII demands be honored. Moreover,
multiple accommodations are readily available such as COVID-19 testing or testing
for COVID-19 antibodies. Mr. Espinosa has not only abided by Hawaiian’s mock
testing program, but he would be willing to do any other form of testing at his own
affordable expense to continue working safely. This is even more reasonable given
the CDC’s admission that vaccination does not prevent infection and transmission
of COVID-19.

112. If placed on unpaid leave, Mr. Espinosa will lose his travel benefits,
medical, dental, and prescription drug coverage, as well as profit sharing and
company matched retirement contributions.

113. Being placed on unpaid leave will affect Mr. Espinosa in other ways,

too. Not only will he lose his income, he will also miss opportunities to bid on job
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openings (aircraft, seat, routes) that come up while he is out. His flight skills will
also deteriorate as he becomes “non-qualified” to fly after 90 days without a take-
off or landing.

114. This mandate has already begun creating a tremendous strain on his
wife and children as they know that taking the vaccine would violate his religious
beliefs. Yet, they are afraid he might do so to take care of them.

115. Most importantly, Hawaiian is putting Mr. Espinosa to a daily religious
test: refuse the vaccine to honor one set of religious beliefs and be denied his
livelihood; or take the vaccine to honor the religious belief he holds of providing for
his family. This daily injury to his conscience is not something allowed under
federal law and not something that can be paid back with money.

116. Mr. Espinosa submitted an inquiry to the EEOC on December 21, 2021,
regarding Hawaiian’s discriminatory and retaliatory actions.

Erwin Young

117. Plaintiff Erwin Young is a Lead Aircraft Technician with Hawaiian.
He has worked for the company for almost 10 years.

118. In that position, Mr. Young is responsible for performing mechanic
duties on Hawaiian’s airplanes and leading a team that ensures the aircraft are ready

to fly.
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119. On September 30, 2021, Plaintiff Young submitted a request for a
religious accommodation.

120. In his accommodation request, Mr. Young explained that—based on |
Corinthians 6:19—his body is a temple of the Holy Spirit and that God had directed
him not to take the vaccine as a result. His belief was later strengthened when he
learned that the COVID-19 vaccines were developed using aborted fetal tissue. He
believes it is sinful to use anything derived from abortion.

121. Representatives from Hawaiian met with Mr. Young on November 5,
2021, to discuss his exemption request. He was asked if anything could be done to
encourage him to take the vaccine and if there was any specific ingredient that was
preventing him from taking the vaccine.

122. Possible reasonable accommodations were only discussed briefly at the
very end of the meeting when he brought it up, but he was not provided with any
answers and was told that no accommodations would be made.

123. On December 16, 2021, Mr. Young’s request for an accommaodation
was denied. He was told:

Although you have a sincere religious belief, [Hawaiian] cannot

reasonably accommodate you because it would cause an undue

hardship that will result in significant disruption to our operation.

Based on our assessment of your position and duties in this current

environment, we cannot safely accommodate you because your role

does not allow for maintaining baseline COVID-19 safety protocols,
specifically maintaining physical distance and mandatory masking.
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124. The letter went on to explain that the company has “also determined
that we cannot accommodate you through testing [because] the complexity, expense,
and administrative burden of managing the testing program is unsustainable. This
Is particularly true because of the degree of non-compliance by a number of
participants in the testing program . ...”

125. The notification was at odds with what had taken place during the
pandemic, throughout which Mr. Young adhered to Hawaiian’s COVID-19 policies
without incident. He has always worn a mask and socially distanced as required
throughout the pandemic. Hawaiian told Mr. Young (along with all of its
employees) that they were safe to work during the pandemic with those measures in
place. Mr. Young also participated in Hawaiian’s mock testing program throughout
November and December without issue.

126. If Hawaiian had engaged in a genuine interactive process with Mr.
Young, the company would have realized that it could provide a reasonable
accommodation such as affordable COVID-19 testing paid for by Mr. Young,
antibody testing that would show the same protection (or better) than the vaccine
now mandated by Hawaiian, or continuing to work with a mask and keep his co-
workers safe in that manner.

127. If placed on unpaid leave, Mr. Young will lose his travel benefits,

medical, dental, and prescription drug coverage, as well as profit sharing, company
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matched retirement contributions, and loss of his only income source. If placed on
unpaid leave, Mr. Young will also be unable to afford his housing.

128. Mr. Young submitted an inquiry to the EEOC on December 27, 2021,
regarding Hawaiian’s discriminatory and retaliatory actions.

Puanani Badianqg

129. Plaintiff Puanani Badiang is a Corporate Training Manager with
Hawaiian. She has worked for Hawaiian for 20 years in various capacities.

130. In her current role, Ms. Badiang works primarily from home, training
guest services workers for Hawaiian via Teams meetings online. She occasionally
teaches classes in-person at the Corporate Headquarters, where she strictly follows
all mask and social distancing guidelines from the company.

131. On September 28, 2021, Ms. Badiang submitted a religious
accommodation request along with a letter from her Pastor explaining her views.

132. As noted in the letter, Ms. Badiang—a devout Christian—cannot abide
by any process that relates to or uses aborted cells. This includes receiving vaccines
that she believes were derived using aborted fetal tissue. Ms. Badiang believes that
receiving the vaccine is contrary to God’s direct instructions for her life and it would
violate her conscience to do so.

133. Ms. Badiang was interviewed by a team from Hawaiian on November

1, 2021, concerning her request. The meeting consisted of just a couple of questions
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about what others at her church thought about the vaccine and if there was any way
she could be persuaded to take the vaccine, either in its current form or a “new”
version later.

134. She attempted to discuss possible reasonable accommodations with the
interviewers—such as remote work, testing, antibody testing, etc.—but was just told
that it was not something they could decide.

135. On December 14, 2021, Ms. Badiang received an email informing her
that her request had been denied. She was told:

Although you have a sincere religious belief, [Hawaiian] cannot

reasonably accommodate you because it would cause an undue

hardship that will result in significant disruption to our operation.

Based on our assessment of your position and duties in this current

environment, we cannot safely accommodate you because your role

does not allow for maintaining baseline COVID-19 safety protocols,

specifically maintaining physical distance and mandatory masking.

136. The letter went on to explain that the company has “also determined
that we cannot accommodate you through testing [because] the complexity, expense,
and administrative burden of managing the testing program is unsustainable. This
Is particularly true because of the degree of non-compliance by a number of
participants in the testing program . ...”

137. The notification was at odds with what had taken place during the

pandemic, throughout which Ms. Badiang adhered to Hawaiian’s COVID-19

policies without incident. Not only did her classroom lead the way in safety—
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implementing social distancing before required by Hawaiian—she also participated
in Hawaiian’s mock testing program without issue.

138. Additionally, she would be willing to take COVID-19 or antibody tests
to ensure the safety of her coworkers and to pay for any affordable testing out-of-
pocket to continue working.

139. If Hawaiian had engaged in a legitimate interactive process—as
required by law—the company could have learned more about Ms. Badiang’s
situation and been able to provide her with a reasonable accommaodation.

140. Being terminated will impact Ms. Badiang both personally and
professionally. She will not only lose the career that she has spent 20 years building,
she will also lose the ’Ohana she has come to know and love at her job. The
prestigious 25th Anniversary celebration of her time at Hawaiian is just one example
of what the company is costing her. No amount of backpay at the end of this lawsuit
will be able to replace the comradery and the collaborations she has with her co-
workers.

141. Hawaiian’s illegal actions denying Ms. Badiang a reasonable
accommodation will also cost her what is known as “Princess Parking” at Hawaiian.
While the title sounds trivial, the covered parking spot is extremely valuable since it
Is at the Terminal with a less than five-minute walk to work. She received this

premium parking spot through a once-in-a-lifetime lottery, and it saves her what
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could be up to an hour of commute time each day she is at work. If released from
Hawaiian, she loses the ability to keep her premium parking spot after January of
2022. And at the same time, the State has since determined that it wants those
premium spots back. But the State can only get them if an employee no longer works
at the airport and has to give up the spot for that reason. Once Ms. Badiang loses
her Princess Parking spot, it goes to the government and cannot be returned.

142. Ms. Badiang submitted an inquiry to the EEOC on December 22, 2021,
regarding Hawaiian’s discriminatory and retaliatory actions.

Sabrina Franks

143. Plaintiff Sabrina Franks is a Customer Service Agent at Hawaiian and
has been with the company for almost six years. She handles check-in, baggage
return, and works in the Hawaiian lounges at the Daniel K. International Airport in
Honolulu.

144. When working in the lounges, Ms. Franks verifies customer credentials
and checks them in. During the COVID-19 pandemic, plexiglass was placed in front
of her check-in station in the lounges and she would take membership cards from
customers through a small opening, swipe the card, and then return it to the customer.
Ms. Franks wore a mask, face shield, and gloves while doing this. She has ensured

customer safety at all times.
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145. On October 1, 2021, Ms. Franks submitted a request for a reasonable
accommodation from the vaccine mandate based on her sincerely held religious
beliefs. As she explained in her submission, when it comes to what enters her
body—which she views as the temple of the Holy Spirit—she prays and seeks
counsel from God. When she prayed about the COVID-19 vaccine, she did not feel
released to take the vaccine and chose not to take it in order to honor God and what
He has asked of her.

146. This decision is not one Ms. Franks takes lightly. Her parents and
fiancé contracted COVID-19 during July of 2021 and were all hospitalized. While
her mother and fiancé recovered, her father did not. He passed away on July 30,
2021, from COVID-109.

147. Hawaiian arranged to have a meeting with Ms. Franks to discuss her
request for a reasonable accommodation on October 20th. During that meeting, she
was asked if she had previously taken vaccines (she had not) and if any information
could be provided about the COVID-19 vaccine that would cause her to change her
mind or if she could be persuaded into taking the vaccine. Possible reasonable
accommodations were not discussed during the meeting.

148. On December 13, 2021, Ms. Franks received an email informing her
that her request had been denied. She was told:

Although you have a sincere religious belief, [Hawaiian] cannot
reasonably accommodate you because it would cause an undue

43





Case 1:22-cv-00007 Document 1 Filed 01/05/22 Page 44 of 61 PagelD #: 44

hardship that will result in significant disruption to our operation.

Based on our assessment of your position and duties in this current

environment, we cannot safely accommodate you because your role

does not allow for maintaining baseline COVID-19 safety protocols,

specifically maintaining physical distance and mandatory masking.

149. The letter went on to explain that the company has “also determined
that we cannot accommodate you through testing [because] the complexity, expense,
and administrative burden of managing the testing program is unsustainable. This
Is particularly true because of the degree of non-compliance by a number of
participants in the testing program .. ..”

150. This letter was at odds with Ms. Franks’ experience during the
pandemic. At all times she had worn a mask and maintained social distancing
requirements—especially when working in the lounges behind plexiglass.
Moreover, she participated in Hawaiian’s mock testing program during November
and December without any issue.

151. Additionally, Ms. Franks is willing to pay for her own affordable
COVID-19 or antibody testing to ensure that Hawaiian faces no burden in
accommodating her. Her only goal is to continue working. If the company had
engaged in an interactive process aimed at resolving her Title VIl exemption rather

than trying to talk her out of it, a reasonable accommodation would have been

apparent.
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152. Hawaiian has said that Ms. Franks had until January 4, 2022, to provide
proof of taking the COVID-19 vaccination or else be terminated.

153. When Ms. Franks is terminated, she will lose her health insurance and
flight benefits as well.

154. All of this is causing incredible stress and mental anguish to Ms. Franks
as she is forced daily to weigh her convictions against her livelihood.

155. Ms. Franks also believes that Hawaiian is causing long-term damage to
the relationships she and others have within the company. An airline that has always
taken pride in its “aloha” is doing daily irreparable damage to its workforce by
pitting vaccinated employees against unvaccinated employees and by forcing
individuals to violate their faith or lose their job. This is not how normal families
protect each other.

156. Ms. Franks submitted an inquiry to the EEOC on December 20, 2021,
regarding Hawaiian’s discriminatory and retaliatory actions.

Ronald Lum

157. Plaintiff Ronald Lum is a Captain with Hawaiian, responsible for
piloting and commanding Boeing 717 aircraft.
158. Mr. Lum worked throughout the duration of the pandemic, adhering to

all regulations and policies without incident. He has always worn a mask indoors,
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participated in the testing program, and followed social distancing guidelines when
applicable.

159. As advertised by Hawaiian, Mr. Lum has always felt extremely safe
flying during the pandemic given things such as HEPA filtration devices that clean
the air (on the widebody craft) and the electrostatic fogging of the planes that
Hawaiian was doing at one point (but has since stopped). On the 717, the cabin air
is constantly exchanged with outside air—after adjusting the temperature—to make
sure it is free of viruses.

160. On October 10, 2021, Mr. Lum submitted the first of two separate
requests for a reasonable accommodation from the vaccine mandate—this one was
based on a medical disability. Mr. Lum suffers from coronary artery disease and his
doctor recommended that he not get the COVID-19 vaccine. While Mr. Lum can
perform all of the essential functions of his job without an accommodation—i.e., it
does not prevent him from flying—the coronary artery disease is a physical
impairment that substantially limits his circulatory system. It must be treated with
medicine and could be fatal without the care of a doctor. In light of this disability,
Mr. Lum’s doctor told him not to take the COVID-19 vaccine.

161. On December 7, 2021, Mr. Lum’s request for a medical
accommodation was denied. In Hawaiian’s words, “the information [he] provided

IS not considered a contraindication to receiving a COVID-19 vaccine.” The CDC
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website, which the denial letter refers to, only references a non-exhaustive list of
allergy contraindications—it does not purport to override either medical advice from
a doctor or the ADA.

162. Mr. Lum also submitted a request for a religious exemption on October
25, 2021. As he stated, 1 Corinthians 6:19-20 teaches that his body is the temple of
the Holy Spirit. Because he can care for his body, the temple, with the wisdom and
convictions that God gives him, it is his sincere religious belief that it would dishonor
God to take the vaccine.

163. On December 17, 2021, Hawaiian sent Mr. Lum a letter denying his
religious exemption request. It stated first that the request merely “demonstrate[d]
a personal preference” not to take the vaccine.

164. Had Hawaiian engaged in an interactive process with Mr. Lum, the
company could have learned that he had scheduled vaccination appointments on
multiple occasions but ended up canceling each time because he felt God telling him
not to take the vaccine. He also has a girlfriend who is vaccinated and consistently
asks him to get the vaccine. At the same time, he cares for his elderly mother and
has been worried about transmitting COVID-19 to her. In other words, not taking
the vaccine was already a difficult decision that Mr. Lum faced even prior to
Hawaiian’s mandate. To have not taken it at this point evidences a sincerely held

religious belief.
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165. The denial letter went on to give the common explanation that Hawaiian
would also be unable to accommodate Mr. Lum anyway because it would be an
“undue hardship” for the company.

166. Again, if Hawaiian had engaged in an interactive process with Mr.
Lum, the company could have learned more about his situation and recognized that
there would be no undue hardship in accommodating him. Multiple
accommodations are readily available such as COVID-19 testing or testing for
COVID-19 antibodies. Not only has Mr. Lum abided by Hawaiian’s mock testing
program during the past two months, he had regularly tested himself prior to the
program to protect his elderly mother and girlfriend. Additionally, Mr. Lum would
be willing to do any other form of testing at his own affordable expense to continue
working safely. Any of these options are reasonable given the CDC’s admission
that vaccination does not prevent infection and transmission of COVID-19.

167. If placed on unpaid leave or terminated, Mr. Lum will lose his travel
benefits, medical, dental, and prescription drug coverage, as well as profit sharing
and company matched retirement contributions.

168. Being placed on unpaid leave or terminated will affect Mr. Lum in other
ways, too. Not only will he lose his income, he will also miss opportunities to bid

on job openings (aircraft, seat, routes) that come up while he is out or vacation and
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scheduling spots. His flight skills will also deteriorate as he becomes *“non-
qualified” to fly after 90 days without a take-off or landing.

169. Additionally, Mr. Lum will be unable to afford his residence in
Honolulu and will be unable to pay for the rehabilitation program in which his
elderly mother is currently participating.

170. Mr. Lum will also suffer one final irreparable injury at the hands of
Hawaiian if he is forced into unpaid leave: he will miss his retirement flight in
August. Pilots must stop flying commercially at age 65 with no exceptions. This
means that a pilot’s last flight before his 65th birthday is cause for quite the
celebration—the pilot’s family will often take the final trip with him or her and there
may be water cannons shooting over the plane as the Captain pulls in to the gate for
the last time. This moving ceremony is the capstone on a career in aviation that
Hawaiian will deny Mr. Lum through its violation of federal law, and no amount of
money will ever be able to repay that.

171. Mr. Lum submitted an inquiry to the EEOC on December 19, 2021,

regarding Hawaiian’s discriminatory and retaliatory actions.
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CLASS ALLEGATIONS

172. Plaintiffs bring this class action under Federal Rules of Civil Procedure
23(a) and (b).

173. Through this action, Plaintiffs seek to represent a class of all Hawaiian
employees who requested accommodations from Hawaiian’s vaccine mandate, who
have had those accommodation requests denied, and are now faced with the decision
of either taking a vaccine to which they object or suffering termination (either now
or at the end of a one-year term of unpaid leave).

174. Plaintiffs anticipate that they will ultimately seek three subclasses when
they move for class certification: (1) employees who have sought either a religious
or medical accommodation and previously recovered from COVID-19, possess
antibodies against COVID-19, and are willing to produce periodic proof to Hawaiian
showing that they remain antibody positive; (2) employees who sought religious
accommodations, lack COVID-19 antibodies, and are willing to submit to mitigation
measures such as periodic COVID-19 testing and/or wearing masks; and (3)
employees who sought medical accommodations, lack COVID-19 antibodies, and
are willing to submit to mitigation measures like periodic COVID-19 testing and/or
wearing masks. There may also be separate subclasses for employees who are
“customer facing” and those who are “non-customer facing,” depending on how

Hawaiian proposes to accommodate its employees.
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175. By effectively treating all accommodation requesters the same,
Hawaiian’s actions are generally applicable to the entire class of Hawaiian
employees for whom Hawaiian failed to grant reasonable accommodations. With
its virtually 100% denial rate through canned form letters that either did not address
the actual issues at stake or, at the least, failed to demonstrate any undue hardship
on Hawaiian, the company is liable for a pattern of discrimination. Accordingly, the
Court may grant relief to the entire affected class to prevent Hawaiian’s continued
violation of federal civil rights laws.

176. Additionally, the class is so numerous that joinder of all members is
impractical. While the exact class size is unknown to Plaintiffs at this time, it is
expected to exceed 300 employees. The precise number and identification of the
class members will be ascertainable from Hawaiian’s records during discovery.

177. There are questions of law and fact common to all members of the class.
Those common questions include, but are not limited to, the following:

a. Did Hawaiian engage in a pattern or practice of discrimination
with respect to employees seeking exemptions from the
company’s COVID-19 vaccine mandate?

b. Did Hawaiian comply with its obligations under federal law to
engage in the interactive process when responding to

accommodation requests with canned (and inaccurate) denial
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letters following no meaningful dialogue as to what solution
could be reached?

C. Did Hawaiian comply with its obligations under federal law to
reasonably accommodate employees with religious and/or
medical objections to the vaccine mandate when it issued
summary denials without demonstrating any hardship, let alone
undue hardship?

d. Did Hawaiian retaliate against employees who engaged in
protected activity when it responded to each request by
terminating (or functionally terminating) employment and by
engaging in coercive conduct to dissuade employees from
requesting (or continuing to seek) an accommodation?

178. Plaintiffs’ claims are typical of the claims of the class because they, like
the class members, requested accommodations from Hawaiian’s vaccine mandate
and Hawaiian denied those requests without engaging in any interactive process.

179. For the same reason, Plaintiffs will fairly and adequately protect the
interests of the class.

180. The questions of law or fact common to the members of the class

predominate over any questions affecting only individual members, and a class
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action is superior to other available methods for fairly and efficiently adjudicating
Plaintiffs’ claims. Joinder of all members is impracticable.

181. As explained above, Hawaiian has taken at least one relevant act that
affects all members of the class. In addition, Hawaiian’s act or acts will be felt by
class members in this State and across the country. Each time a class member
attempts to communicate with Hawaiian concerning their job status, they are
reminded that they could just take the vaccine and keep their job.

COUNT I
Violation of Title VII, 42 U.S.C. 8 2000e, et seq.
Religious discrimination—failure to accommodate
On behalf of Plaintiffs O’Hailpin, Arizumi, Espinosa, Young, Badiang,
Franks, and Lum,
and others similarly situated

182. Plaintiffs restate the foregoing paragraphs as if set forth fully herein.

183. Plaintiffs O’Hailpin, Arizumi, Espinosa, Young, Badiang, Franks, and
Lum hold sincere religious beliefs that preclude them from receiving a COVID-19
vaccine.

184. Plaintiffs O’Hailpin, Arizumi, Espinosa, Young, Badiang, Franks, and
Lum informed Hawaiian of those beliefs and requested religious accommodations
from the vaccine mandate.

185. Hawaiian refused to engage in the interactive process with Plaintiffs

regarding their religious accommodation requests and, at best, only responded to
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Plaintiffs with questions designed to deter Plaintiffs from exercising their religious
beliefs.

186. Irrespective of the interactive process, Hawaiian failed to provide
Plaintiffs with reasonable accommodations for their religious beliefs. Termination
(or unpaid leave for one year pending termination) is an adverse employment action.

187. Hawaiian thereby discriminated against Plaintiffs because of their
religious beliefs.

188. Hawaiian’s failure to provide religious accommodations has harmed
and will continue to harm Plaintiffs.

189. By failing to engage in the interactive process or offer any reasonable
accommodation, Hawaiian’s discriminatory actions were intentional and/or reckless
and in violation of Title VII.

190. Plaintiffs have filed inquiries and charges with the EEOC complaining
of these discriminatory actions. Although Plaintiffs’ EEOC claims remain pending,
this Court may exercise its equity jurisdiction to grant preliminary injunctive relief
to preserve the status quo pending completion of the EEOC’s administrative process.
See Duke v. Langdon, 695 F.2d 1136, 1137 (9th Cir. 1983) (“The law of the circuit
Is that in a ‘limited class of cases’ a district court has jurisdiction to grant a
preliminary injunction in a Title V11 case before the completion of the administrative

process in order to maintain the status quo.” (citing Berg v. Richmond Unified Sch.
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Dist., 528 F.2d 1208, 1211 (9th Cir. 1975)); Drew v. Liberty Mut. Ins. Co., 480 F.2d
69, 74 (5th Cir. 1973).
COUNT NI
Violation of Title VII, 42 U.S.C. § 2000e, et seq.
Religious discrimination—retaliation
On behalf of Plaintiffs O’Hailpin, Arizumi, Espinosa, Young, Badiang,
Franks, and Lum,
and others similarly situated

191. Plaintiffs restate the foregoing paragraphs as if set forth fully herein.

192. Plaintiffs O’Hailpin, Arizumi, Espinosa, Young, Badiang, Franks, and
Lum engaged in protected activity when they requested religious accommodations
from Hawaiian’s vaccine mandate.

193. Hawaiian responded by denying virtually every request for
accommodation. Although corporate officials stated that Hawaiian would not
simply terminate (or otherwise force out of the company) those seeking exemptions,
that turned out to be precisely what Hawaiian was planning on doing.

194. Hawaiian’s response to Plaintiffs’ protected activity is an adverse
employment action intended to force employees to forego their religious beliefs and
receive the COVID-19 vaccine. Indeed, for any employee the company engaged
with on an individual basis, the only thing Hawaiian wanted to know was whether

their belief was sincere and if there was anything the company could do to talk them

out of it. When its improper questioning of the employees’ religious beliefs failed,
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Hawaiian chose to retaliate by giving the employees the unlawful choice between
vaccination and termination (or forced unpaid leave, the functional equivalent).

195. Plaintiffs’ religious beliefs and protected activity were the causes of
Hawaiian’s adverse employment action.

196. By retaliating against Plaintiffs for engaging in protected activity,
Hawaiian has violated Title VVII. This violation has harmed and continues to harm
Plaintiffs.

197. Plaintiffs have filed inquiries and charges with the EEOC complaining
of these retaliatory actions. This Court may exercise its equity jurisdiction to grant
preliminary injunctive relief to preserve the status quo pending completion of the
EEOC’s administrative process. See Duke, 695 F.2d at 1137.

COUNT Il
Violation of the ADA, 42 U.S.C. § 12101, et seq.
Disability discrimination—failure to accommodate
On behalf of Plaintiffs O’Hailpin, Arizumi, and Lum,
and others similarly situated

198. Plaintiffs restate the foregoing paragraphs as if set forth fully herein.

199. Plaintiffs O’Hailpin, Arizumi, and Lum informed Hawaiian of their
disabilities.

200. Plaintiffs O’Hailpin, Arizumi, and Lum requested reasonable medical

accommodations from Hawaiian’s vaccine mandate for their disabilities.
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201. Hawaiian refused to engage in the interactive process with Plaintiffs
regarding their medical accommodation requests.

202. Hawaiian violated the ADA when it denied Plaintiffs’ accommodation
requests and offered them termination (or the functional equivalent of forced unpaid
leave) instead.

203. Hawaiian thereby discriminated against Plaintiffs because of their
disabilities.

204. Hawaiian’s failure to provide medical accommodations has harmed and
continues to harm Plaintiffs.

205. By failing to engage in the interactive process or offer any reasonable
accommodation, Hawaiian’s discriminatory actions were intentional and/or reckless,
and in violation of the ADA.

206. Plaintiffs have filed inquiries and charges with the EEOC complaining
of these discriminatory actions. This Court may exercise its equity jurisdiction to
grant preliminary injunctive relief to preserve the status quo pending completion of
the EEOC’s administrative process. See Duke, 695 F.2d at 1137; see also Hilliard
v. BellSouth Med. Assistance Plan, 918 F. Supp. 1016, 1026 (S.D. Miss. 1995)
"Hilliard v. BellSouth Med. Assistance Plan, 918 F. Supp. 1016 (S.D. Miss. 1995)"
\s "Hilliard v. BellSouth Med. Assistance Plan, 918 F. Supp. 1016, 1026 (S.D. Miss.

1995)" (holding that a plaintiff may “proceed [on an ADA claim] without first
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exhausting the EEOC’s administrative process” where there is a showing of
irreparable injury).
COUNT IV
Violation of the ADA, 42 U.S.C. 8§ 12101, et seq.
Disability discrimination—retaliation
On behalf of Plaintiffs O’Hailpin, Arizumi, and Lum,
and others similarly situated

207. Plaintiffs restate the foregoing paragraphs as if set forth fully herein.

208. Plaintiffs O’Hailpin, Arizumi, and Lum engaged in protected activity
when they requested medical accommodations from Hawaiian’s vaccine mandate.

209. Hawaiian responded by taking an adverse employment action against
each of them when it announced that it would terminate their employment for not
receiving the vaccine (or force them into unpaid leave, the functional equivalent of
termination).

210. Hawaiian’s response to Plaintiffs’ protected activity is an adverse
employment action intended to force employees to forego their medical reasons for
not receiving the COVID-19 vaccine.

211. Plaintiffs’ medical disability and protected activity were the causes of
Hawaiian’s adverse employment action.

212. By retaliating against Plaintiffs for engaging in protected activity,

Hawaiian has violated the ADA.
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213. Plaintiffs have filed inquiries and charges with the EEOC complaining
of these retaliatory actions. This Court may exercise its equity jurisdiction to grant
preliminary injunctive relief to preserve the status quo pending completion of the
EEOC’s administrative process. See Duke, 695 F.2d at 1137; Hilliard, 918 F. Supp.
at 1026.

PRAYER FOR RELIEF

Plaintiffs request that the Court:

a. Certify this action as a class action under Federal Rules of Civil
Procedure 23(a) and (b).

b. Certify at least two subclasses: (1) employees who have sought either a
religious or medical accommodation and previously recovered from COVID-19 and
possess antibodies against COVID-19; (2) employees who sought either a religious
or medical accommodation and lack COVID-19 antibodies.

C. Declare that Hawaiian has violated Title VIl and the ADA by failing to
engage in the interactive process in response to requests for accommodations to its
COVID-19 vaccine mandate.

d. Declare that Hawaiian has violated Title VII and the ADA by
discriminating against its employees by failing to provide reasonable

accommodations to its COVID-19 vaccine mandate.
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e. Declare that Hawaiian has violated Title VIl and the ADA by retaliating
against employees who engaged in protected activity.

f. Issue a temporary restraining order and/or preliminary injunction, see
Duke, 695 F.2d at 1137, followed by a permanent injunction, enjoining Hawaiian
from terminating, placing on unpaid leave, or forcing out of the company any
employee who has a religious or medical basis for seeking an accommodation and
does not wish to be terminated, placed on unpaid leave, or forced into retirement
from the company. Hawaiian should also be compelled to rehire anyone it attempts
to terminate while the motion for a temporary restraining order and/or preliminary
injunction are pending with this Court and to rehire anyone forced into retirement
because of the company’s unlawful discrimination. The Court should enjoin such
actions until Hawaiian has (1) completed the interactive process for all employees
who requested such an accommodation and (2) granted reasonable accommodations
as required by federal law—which could include: (i) for those who test positive for
antibodies against COVID-19, allowing them to be accommodated through regular
antibody testing and mask wearing; and (ii) for those with medical and/or religious
accommodations, allowing them to attend work wearing a mask while around others

and submitting to periodic COVID-19 testing.
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g. Award Plaintiffs, and those similarly situated, damages, including back

pay, reinstatement or front pay, pre-judgment and post-judgment interest, punitive

damages, and compensatory damages.

h. Award Plaintiffs reasonable attorneys’ fees and costs.

I. Grant any other relief that the Court deems just, proper, and equitable.

J. Pursuant to Federal Rule of Civil Procedure 38, Plaintiffs demand a jury

trial on all issues upon which there is a federal right to a jury trial.

January 5, 2022

Respectfully submitted,

/sl James Hochberg

James Hochberg, #3686
JAMES HOCHBERG AAL, LLLC
700 Bishop Street, Suite 2100
Honolulu, HI 96813
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John C. Sullivan*
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610 Uptown Boulevard, Suite 2000
Cedar Hill, TX 75104

Telephone: (469) 523-1351
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I, Riki U’ilani LaBoy O’Hailpin, declare as follows:

1. I am 45 years old and live in Ewa Beach, Hawai’i.

2. I am an employee of Hawaiian Airlines (“Hawaiian”) and work as a
Flight Attendant where my job duties include performing safety checks before
flights take off, offering food and beverages to passengers, and demonstrating
emergency procedures such as putting on oxygen masks. On most flights I am the
“purser” or lead Flight Attendant.

3. [ am based out of the Daniel K. Inouye International Airport in
Honolulu and have been with the company for almost 24 years.

4, I have flown for Hawaiian throughout the entire COVID-19 pandemic,
believing the company’s promises that it was safe to do so. Hawaiian told us from
the beginning that the air filtration systems on the planes were state of the art; we
were allowed to wear gloves along with using our masks. As the airline explained
repeatedly to the public, it is extremely safe to fly on one of our planes given things
such as HEPA filtration devices that clean the air and the electrostatic fogging of the
planes that we were doing at one point (but have since stopped). There is virtually
no chance of catching COVID-19 on a Hawaiian flight.

5. During the pandemic, I worked without incident while following all of

Hawaiian’s safety protocols. I have worn a mask, followed social distancing
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guidelines, had temperature checks before signing in for a flight, and have followed
quarantine policy during layovers.

6. On August 9, 2021, I learned that Hawaiian would require all
employees to receive the COVID-19 vaccine. The original version of the policy,
issued in September of 2021, indicated that employees should be vaccinated by
November 1, 2021, or else enter a testing program developed by Hawaiian at that
time. The testing program would run until January 30, 2022. However, subsequent
changes in federal regulations and then litigation over those regulations caused
Hawaiian to first move the end of the testing program up to December 8§, 2021, and
then back to January 4, 2022.

7. At all times, the testing program was only meant to be a temporary
measure to let unvaccinated employees consider whether they would take the
vaccine or be put out of work. It was an onerous process that the company never
intended to use as a reasonable accommodation for anyone. Nevertheless, |
complied with the mock testing program established by Hawaiian, even though I had
to come to a specific location to pick up a test from the company, take that test with
a video proctor, and turn in current test results even when on vacation or not
scheduled to work during a week. If I was working at all in a month—even one
day—Hawaiian would consider me out of compliance if I did not test every week in

that month before and after the time in which I worked. There was even one week
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in which the company moved the testing window without advance notice and caused
some people to miss their time slots for turning in their test results.

8. The current version of the mandate states that all employees must be
vaccinated by January 4, 2022, or face termination. Most employees also have the
option to take a “12-Month Unpaid Leave of Absence” and then become “subject to
termination” at the end of that leave.

9. I requested two separate, equally valid exemptions to this mandate.

10. On October 1, 2021, I submitted a request for reasonable
accommodation based on my sincerely held religious beliefs.

11.  While I was raised in a religious household and accepted Jesus Christ
as my savior at the age of 6, I did not cultivate my personal relationship with God
until my adult life. Through trials and struggles, He has become the one I turn to in
prayer. When it comes to what enters my body, which is a temple of the Holy Spirit,
I pray and seek counsel from God. I requested a religious accommodation because
when I prayed about the COVID-19 vaccine, God directed me not to take it. I later
researched and discovered that this vaccine was developed using an aborted fetal
stem cell line. This only strengthened my conviction. In addition to seeking God
privately, I also attend Inspire Church on the west side of Oahu and serve on the

worship team there.
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12.  After submitting my request for a religious accommodation, I was not
contacted by Hawaiian for any additional information or for any sort of interactive
process.

13.  Ireceived an email on October 13, 2021, informing me that my request
for a religious exemption had been denied. The letter stated that the denial was
“because your generalized belief that your body is a temple does not explain why
you are sincerely and religiously opposed to receiving the COVID-19 vaccine per se
and relies to at least some extent on medical opinions at odds with the scientific
consensus. This indicates that your belief is premised on the distinction you have
made between vaccinations you consider medically necessary and those you do not.
This is a personal preference and not a generally applicable religious opposition.”

14. Hawaiian added further insult by informing me that I was simply
expressing a personal preference “couched against the context of [my] religious
beliefs” and therefore it was not a sincere religious objection. Hawaiian’s
discounting of the very foundations of my faith reveals a contempt for those beliefs.
Taking the vaccine is something that cannot be undone and would be an
unrecoverable violation of my faith in the Lord.

15. Not only was my denial letter upsetting to read, it was entirely false. I
take all matters to God in prayer, the COVID-19 vaccination included. My decision

to not take the vaccine is not a personal preference but rather me obeying the voice
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of God. If Hawaiian had asked me anything about my religious beliefs, I could have
easily explained to them the error in their assumptions.

16. It was also upsetting to later find out that religious requests almost
identical to mine were acknowledged by Hawaiian to represent a sincere religious
objection to the vaccine (even though those requests were also denied).

17.  October 16,2021, I made a second request for an accommodation based
on my medical condition. I suffer from antiphospholipid syndrome, which is related
to the autoimmune disease lupus. This condition creates extra proteins in my blood
and makes me subject to thrombophilia or over-clotting. While I am able to perform
the essential functions of a flight attendant without an accommodation, the
antiphospholipid syndrome is a physical impairment that substantially limits my
reproductive system. I have suffered four miscarriages from this disease.

18.  While my husband and I hope for another child, my antiphospholipid
syndrome is so severe that I have to take the injectable blood thinner Lovenox if I
get pregnant to prevent my body from spontaneously aborting the fetus. That
condition is why my doctors have indicated that it could be life threatening for me
to take the vaccine. Thus each of them strongly recommended I be exempt from the
vaccine and refused to administer it to me.

19. OnNovember 2, 2021, I was shocked to receive a denial for my medical

accommodation request. The email stated that “the information [I] provided is not
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considered a contraindication to receiving a COVID-19 vaccine.” However, both of
my doctors’ professional opinion was that the vaccine is life-threatening for me and
that I must be exempt. I went to the CDC website where the denial letter referred
me, only to learn the section on which Hawaiian is now evidently using to make
medical decisions are referencing allergy contraindications—it does not purport to
override either medical advice from a doctor or the Americans with Disabilities Act.

20.  Despite being assured that the process of requesting accommodations—
both religious and medical—would be “interactive,” 1 was never given the
opportunity to explain any confusion or discuss my requests in person. I was simply
denied.

21. Hawaiian’s actions in refusing to work toward reasonable
accommodations with its employees are destroying the lives of both me and
hundreds of my co-workers. If forced onto unpaid leave, we lose travel benefits,
medical, dental, and prescription drug coverage, as well as profit sharing and
company matched retirement contributions.

22.  Butitis more than money that the company is threatening to take away
if we do not obey their dictate. I will also miss opportunities to bid on job openings
(aircraft, routes, leadership positions, etc.) that come up while I am out, as well as

vacations and schedules that I might want in the future.
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23. I'will also be losing the ’Ohana (family) I have come to know and love
at my job. Ilove going to my job each day because those I work with truly are family
to me. In fact, over the past month when I have told my ’Ohana at Hawaiian that |
am being forced to take a leave and then be terminated, we have openly cried
together during flights over what Hawaiian is doing. These were also the people I
was looking forward to celebrating with next year at my 25th Anniversary
celebration—even if Hawaiian pays me damages later for violating my civil rights,
money cannot make up for any of these things.

24.  The greatest harm, however, will come with Hawaiian stripping me of
my medical insurance. After four miscarriages, it appears that IVF may be my last
opportunity to get pregnant and it is not feasible to pay for that treatment out of
pocket—it takes insurance. But this is the final year that my insurance will pay for
IVF treatments. In fact, I need to make sure it is done before April of 2022 when I
turn 46 years old. The accompanying blood thinning medication that I need to be
on when pregnant is also covered by insurance and I need that to continue trying to
bring life into the world. My husband and I desperately want to have a child, but if
Hawaiian takes this opportunity away from me there is no amount of money

damages that could ever make me whole.





DocuSign Envelore Rs Q34T 3DLG 186 P HBEAHIER’R-6  Filed 01/05/22 Page 9 of 10  PagelD #: 111

25. Ifplaced on unpaid leave, I will lose my travel benefits, medical, dental,
and prescription drug coverage, as well as profit sharing and company matched
retirement contributions.

26. 1 have worked for, and loved, Hawaiian Airlines for almost a quarter of
a century and wish to continue there. Since the beginning of the COVID-19
pandemic, I have followed the mitigation measures put in place for my position and
would continue to do so. I also had no problem following the mock testing program
established by Hawaiian. I would be willing to continue testing as I have so far and
would even be willing to take periodic antibody tests to ensure the safety of those
around me.

27. Hawaiian has not offered to allow me to continue working under these
same conditions. Instead, they have regarded my sincerely held religious beliefs as
personal opinion, and paid no attention to the serious medical risk that comes with
the COVID-19 vaccine for me. The company wants all of its employees to be
vaccinated and does not care about genuine religious or medical reasons. Had
Hawaiian engaged in an interactive process concerning my requests, the company
would have discovered any number of reasonable accommodations for my situation.

28. Hawaiian’s blanket denial of reasonable accommodations is even more
disappointing in light of the overwhelming consensus that vaccines do not actually

stop the transmission of COVID-19.
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29. Hawaiian’s coercion is especially evil because it forces me to decide
every day if I am making the right choice between my belief that I should not take
the vaccine and my belief that I should take care of my family through my job.
Indeed, it is a crisis of conscience I must deal with continually and it is making me—
like lots of my colleagues—think about just taking the vaccine and letting Hawaiian
win so we do not lose our livelihood.

30. Andifl do acquiesce to Hawaiian’s dictate, [ would have to go back on
the Lovenox injections indefinitely to combat the deadly side effects that would be
caused from my multiple blood clotting disorders. These shots bruise my stomach
(where they must be injected) and are extremely painful as it stings when the
medicine is being administered.

31. I submitted separate inquiries to the EEOC regarding Hawaiian’s
discriminatory and retaliatory actions on October and November 2021, for the
religious and medical denials. My most recent interview with the EEOC was on
November 25, 2021, and the two inquiries are currently being consolidated into a

single charge for me to sign.

I declare under penalty of perjury that the forgoing is true and correct.

DocuSigned by:
1/5/2022 @&i ' tadlpin,
5D8455188B83425. ..
Date Signature
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I, Erwin Hsien Young, declare as follows:

1. I am 31 years old and live in Honolulu, Hawai’i.

2. I am an employee of Hawaiian Airlines (“Hawaiian) and work in the
maintenance department as a Lead Aircraft Technician. My job is to make sure
aircraft are in shape to fly, working both inside and outside the airplane. I have been
with Hawaiian since July of 2013 and have served as a lead mechanic since
November of 2019.

3. I lead my team at the Daniel K. Inouye International Airport in
Honolulu, Hawai’i.

4. Throughout the pandemic, I have been able to effectively work and lead
my team while following the safety guidelines put in place without incident. I have
always worn a mask around others and did not have any issues with testing once that
requirement was implemented by the company.

5. In August of 2021, Hawaiian implemented a COVID-19 vaccine
mandate. The original version of the mandate, issued in September of 2021,
indicated that employees should be vaccinated by November 1, 2021 or enter a
testing program developed by Hawaiian at that time. The testing program was
originally set to run until January 30, 2022. However, subsequent changes in federal
regulations and then litigation over those regulations caused Hawaiian to first move
the end of the testing program up to December 8, 2021, and then back to January 4,

2022.
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6. At all times, the testing program was only meant to be a temporary
measure to provide unvaccinated employees time to consider whether they would
take the vaccine or be put out of work.

7. The current version of the mandate states that all employees must be
vaccinated by January 4, 2022, or face termination. Most employees also have the
option to take a “12-Month Unpaid Leave of Absence” and then become “subject to
termination” at the end of that leave.

8. On September 30, 2021, I submitted a request for a reasonable
accommodation based on my sincerely held religious beliefs. According to 1
Corinthians 6:19, I am to glorify God in my body, which is a temple of the Holy
Spirit. I requested a religious exemption from the vaccine because I believe that |
can care for my body, the temple, with the wisdom and convictions that God gives
me. Although I was not initially aware of the COVID-19 vaccine originating from
aborted stem cell lines, I had already taken the issue to God and was told not to inject
myself with it. The result of my research only strengthened and supported my
conviction.

9. [ am not against all vaccines. I have received a flu shot in my adult life
and may have received more vaccines as a child. I am, however, against the COVID-
19 vaccine specifically for the religious reasons noted above. After much prayer, it

became apparent that my religious beliefs would not allow me to take it. Taking the
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vaccine is something that cannot be undone and would be an unrecoverable violation
of my faith in the Lord.

10.  On November 5, 2021, the company interviewed me to discuss my
religious exemption request. | was asked if anything could be done to encourage me
to take the vaccine, to which I answered no. In addition, I was asked if there was
any specific ingredient that was keeping me from wanting the vaccine. Again |
answered no. More than the ingredients in the COVID-19 vaccine, | am concerned
about what God says.

11. Possible accommodations were only discussed briefly at the very end
of the meeting when I brought it up. I was not provided with any answers and was
told that no accommodations would be made.

12.  On December 16, 2021, I received an email informing me that my
request had been denied. I was told:

Although you have a sincere religious belief, [Hawaiian] cannot

reasonably accommodate you because it would cause an undue

hardship that will result in significant disruption to our operation.

Based on our assessment of your position and duties in this current

environment, we cannot safely accommodate you because your role

does not allow for maintaining baseline COVID-19 safety protocols,

specifically maintaining physical distance and mandatory masking.

13. The letter went on to explain that the company has “also determined

that we cannot accommodate you through testing [because] the complexity, expense,

and administrative burden of managing the testing program is unsustainable. This
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is particularly true because of the degree of non-compliance by a number of
participants in the testing program . . .”

14.  This notification was at odds with what had taken place during the
pandemic, throughout which I have been able to adhere to Hawaiian’s COVID-19
policies without incident. Moreover, I have been able to test as necessary without
incident throughout the pandemic and participated in Hawaiian’s mock testing
program without issue. | am even willing to take antibody tests to ensure the safety
of my coworkers and to pay for any testing out-of-pocket to continue working. If
Hawaiian had engaged in an actual interactive process with me, they could have
learned these things and would have been able to develop a reasonable
accommodation.

15. Ifplaced on unpaid leave, I will lose my travel benefits, medical, dental,
and prescription drug coverage, as well as profit sharing and company matched
retirement contributions. [ will also miss opportunities to bid on schedules or
vacation slots that are available for bidding while I am out.

16. Receiving the accommodation request denial has filled my life with an
incredible amount of stress, depression, anxiety, and worry over money. Growing
up, my family, having immigrated from China, struggled financially, but valued their

freedom over money. They came to America to get away from things like having
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medical issues determined for us by those in authority. Nevertheless, I will be
disappointing my parents greatly if [ am released from this job.

17.  Thave been with and loved Hawaiian Airlines for almost nine years and
had plans to stay with the company for a long time. While I wish to continue
working under the mitigation measures that Hawaiian said it was keeping in place
to ensure everyone’s safety throughout the pandemic, Hawaiian has not presented
that option to me, even though something such as COVID-19 testing or antibody
testing would ensure that | am at least as safe as any other employee working on
property who was vaccinated at some earlier point in time—likely safer.

18. Hawaiian now claims that the “spirit of malama” supposedly requires
forced vaccinations “to provide a safe environment for our collective teammates and
guests.” This 1is entirely contrary to Hawaiian’s pre-vaccine mandate
announcements that other mitigation measures were keeping us and the flying public
safe.

19.  Isubmitted an inquiry with the EEOC on December 27, 2021, regarding

Hawaiian Airlines’ discriminatory actions. That charge remains pending.

I declare under penalty of perjury that the forgoing is true and correct.

DocuSigned by:
1/5/2022 EZ%%
ESFC27A4AA13472

Date Signature
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Hawaiian Airlines, Inc. (“Hawaiian”) recently announced that employees
must receive a COVID-19 vaccine or face termination. Though the company
claimed there would be religious exemptions under Title VII of the Civil Rights Act
of 1964 (“Title VII”’) and medical exemptions under the Americans with Disabilities
Act (“ADA”), when the time came for Hawaiian to honor such requests, it issued
comprehensive denials. Of the 500 to 600 Hawaiian employees who sought a
reasonable accommodation, only a handful were granted (at most). While a denial
rate approaching 100% evidences discrimination by itself, the canned denial letters
used by Hawaiian to rebuff its employees demonstrate that the company did not act
in good faith—Hawaiian appears to have never intended to accommodate anyone.

The evidence shows a pattern of discrimination from Hawaiian meant to stop
religious or medical accommodations from interfering with its vaccination goals.
Indeed, Hawaiian CEO Peter Ingram recently boasted that he expects to have an
“active workforce that is 100% vaccinated.” Hawaii News Now, As Hawaiian
Airlines vaccine deadline looms, industry insiders worry about job losses (Jan. 4,

2022) https://www.hawaiinewsnow.com/2022/01/05/hawaiian-airlines-vaccine-

deadline-looms-industry-insiders-worry-about-job-losses/. Hawaiian may desire a

100% vaccination rate, but that can only be achieved by violating federal law.
Plaintiffs represent a class of Hawaiian employees entitled to religious and

medical exemptions. To be clear: Plaintiffs do not challenge Hawaiian’s vaccine



https://www.hawaiinewsnow.com/2022/01/05/hawaiian-airlines-vaccine-deadline-looms-industry-insiders-worry-about-job-losses/

https://www.hawaiinewsnow.com/2022/01/05/hawaiian-airlines-vaccine-deadline-looms-industry-insiders-worry-about-job-losses/
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mandate—they merely ask that Hawaiian follow federal law and grant reasonable
accommodations. After being denied an interactive process and an accommodation,
each Plaintiff has filed administrative claims with the Equal Employment
Opportunity Commission (“EEOC”). The Court should enjoin Hawaiian’s vaccine
mandate temporarily to allow the EEOC time to review those claims. See Duke v.
Langdon, 695 F.2d 1136, 1137 (9th Cir. 1983).

Absent an injunction, Plaintiffs and hundreds of others similarly situated will
suffer harms that neither the EEOC nor this Court can remedy. Placed in a no-win
situation, many Hawaiian employees may opt to receive the vaccine despite their
civil rights—an injury that cannot be undone. And other harms that money damages
cannot restore will follow, too, including: a chance to have children, loss of a home,
and a lack of medical care. The Court should exercise its equity jurisdiction to
temporarily enjoin the enforcement of Hawaiian’s vaccine mandate for those seeking
accommodations to preserve the Court’s ability to later order meaningful relief.

BACKGROUND
By the Spring of 2020, COVID-19 was spreading rapidly around the world.

Like other airlines, Hawaiian began implementing certain mitigation procedures on
its airplanes such as having Flight Attendants wear masks and gloves, and using
special filtration systems in order to make flying safe. See O’Hailpin Dec.  4;

Espinosa Dec. 4 4. Hawaiian has operated in that fashion for almost two years,
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continually informing the flying public that its airline is safe.

On August 9, 2021, Hawaiian announced that all employees would be
required to receive a COVID-19 vaccine. See O’Hailpin Dec. § 6. Hawaiian’s
mandate is absolute; there is no alternative for periodic testing, mask wearing, or
social distancing, even for employees who have recovered from COVID-19 and
possess the antibodies a vaccine would produce. Those unvaccinated by November
1, 2021, were given the option of entering a temporary testing program. O’Hailpin
Dec. 99 6—7. That program, originally set to last through the end of January, ended
on January 4, 2022. O’Hailpin Dec. § 7. Employees must now choose vaccination
or termination (or a year of unpaid leave followed by termination).

When Hawaiian announced its vaccine mandate, the company stated that
employees could request accommodations for religious or health reasons. It quickly
became known, however, that Hawaiian was planning on denying most (if not all)
requests for accommodations. Complaint §26. While Hawaiian disputed this
contention, the evidence shows that this was indeed the case.

According to Hawaiian, the vaccination mandate is necessary for safety.
Complaint 4 35. Yet Hawaiian does not require any passenger flying on its planes,
or interacting with its staff, to be vaccinated; the same is true of its vendors and
“Jumpseaters” from other airlines who ride in the cockpit. At the same time,

Hawaiian has relaxed cleaning requirements on its planes. Complaint 9 36.
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Additionally, by not requiring testing for all employees, Hawaiian ignores that the
COVID-19 vaccination does not prevent infection and transmission. See Statement
of Rochelle Walensky, Centers for Disease Control, CNN Interview (Aug. 5, 2021).
Plaintiffs are seven Hawaiian employees in varying positions. Plaintiffs
O’Hailpin and Arizumi are Flight Attendants. O’Hailpin Dec. q 2; Arizumi Dec.
9 2. Plaintiffs Espinosa and Lum are pilots. Espinosa Dec. 4 2; Lum Dec. 9 2.
Plaintiff Young is an Aircraft Technician. Young Dec. § 2. Plaintiff Badiang is a
Corporate Instructor. Badiang Dec. 9 2. Plaintiff Franks is a Customer Service
Representative. Franks Dec. § 2. Each requested a reasonable accommodation.
Despite the fact that Plaintiffs work in different environments—aircraft,
offices, via Microsoft Teams, or in large open spaces—Hawaiian failed to discuss
possible accommodations with any of them, responding only with canned denial
letters either discounting sincere religious beliefs, fabricating undue hardship, or
inserting Hawaiian into the medical decisions of its employees. See, e.g., Espinosa
Dec. 99 11-13; Badiang Dec. 9 14—17; O’Hailpin Dec. 9§ 20. The result is that
employees will be terminated, go on unpaid leave, or take retirement to salvage
limited benefits. See, e.g., Arizumi Dec. § 29; Badiang Dec. 9 9. The forced leave
is a functional termination pending formal termination in 12 months for those
Hawaiian cannot starve into submission. Whether terminated or placed on leave, the

Plaintiffs lose all of their benefits (including the travel benefits that are especially
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valuable for Hawaii residents). See, e.g., O’Hailpin Dec. ] 25; Arizumi Dec. § 23.
As discussed in the accompanying declarations, Hawaiian’s discriminatory
and retaliatory actions impose significant personal and professional harms on the
Plaintiffs. Each Plaintiff will suffer immediate financial hardship if they lose their
regular income stream. See, e.g., Espinosa Dec. § 17. Several will be unable to pay
necessary medical expenses, and the specter of losing health insurance is presently
impacting major healthcare decisions regarding treatment options. See, e.g.,
O’Hailpin Dec. q 25; Espinosa Dec. § 14. Moreover, Hawaiian’s actions have
brought significant stress into Plaintiffs’ lives and are disrupting family
relationships. See, e.g., Arizumi Dec. § 25; Lum Dec. 4 17. Indeed, they will even
prevent one Plaintiff’s chance to have children. O’Hailpin Dec. § 24. Most of all,
Hawaiian’s actions—intended to leverage employees’ paychecks into a permanent
intrusion of those employees’ civil rights—are forcing individuals to undergo a crisis
of conscience that Hawaiian has no right to invoke. See, e.g., O’Hailpin Dec. 9 29;
Espinosa Dec. 4 17; Lum Dec. § 18. Title VII and the ADA demand better.

STANDARD OF REVIEW

To obtain a temporary restraining order or preliminary injunction, Plaintiffs
must establish: (1) a likelihood of success on the merits; (2) that they are likely to
suffer irreparable harm in the absence of preliminary relief; (3) that the balance of

equities tips in their favor; and (4) that an injunction is in the public interest.” Winter
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v. Nat. Res. Def. Council, Inc., 555 U.S. 7,20 (2008).!

ARGUMENT

I. EEOC Review Does Not Prevent Preliminary Injunctive Relief Here.
Each Plaintiff has a pending inquiry or charge with the EEOC complaining of
Hawaiian’s discriminatory and retaliatory actions. See O’Hailpin Dec. § 31;
Arizumi Dec. 4 32; Espinosa Dec. § 19; Young Dec. § 19; Badiang Dec. § 22; Franks
Dec. 4 20; Lum Dec. 4 21. EEOC review does not, however, prevent an injunction
against Hawaiian’s current course of actions. “The law of the [Ninth] circuit is that
in a ‘limited class of cases’ a district court has jurisdiction to grant a preliminary
injunction in a Title VII case before the completion of the administrative process in
order to maintain the status quo.” Duke, 695 F.2d at 1137 (citing Berg v. Richmond
Unified Sch. Dist., 528 F.2d 1208, 1211 (9th Cir. 1975) (vacated on other grounds,
Richmond Unified Sch. Dist. v. Berg, 434 U.S. 158 (1977))). Where there is “both a
high probability of the claimant’s ultimate success on the merits and the threat of
irreparable injury of the sort which the Act seeks to avoid, a Title VII claimant may

personally bring suit to maintain the status quo pending disposition by the EEOC of

! Using the Ninth Circuit’s “sliding scale” approach, “the elements of the preliminary
injunction test are balanced, so that a stronger showing of one element may offset a
weaker showing of another.” Pimentel v. Dreyfus, 670 F.3d 1096, 1105 (9th Cir.
2012) (per curiam) (citations omitted). “In other words, ‘serious questions going to
the merits’ and a hardship balance that tips sharply toward the plaintiff can support
issuance of an injunction, assuming the other two elements of the Winter test are also
met.” Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1132 (9th Cir. 2011).
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the underlying charge of discrimination.” Berg, 528 F.2d at 1212.2

Other courts agree. See, e.g., Bailey v. Delta Air Lines, 722 F.2d 942, 944 (1st
Cir. 1983); Sheehan v. Purolator Courier Corp., 676 F.2d 877, 884 (2d Cir. 1981);
Drew v. Liberty Mutual Ins., 480 F.2d 69, 71-72 (5th Cir. 1973); see also Sughrim
v. New York, 503 F. Supp. 3d 68, 96 (S.D.N.Y. 2020) (“[ T]emporary injunctive relief
is available on Title VII claims before a plaintiff receives a right to sue letter from
the EEOC[.]”). In such cases, an “individual employee may bring her own suit to
maintain the status quo pending the action of the [EEOC] on the basic charge of
discrimination.” Drew, 480 F.2d at 72.

Such a rule makes sense. In some cases, injunctive relief is necessary “to
preserve the court’s ability to later order meaningful relief.” Id. at 74. And this
conclusion is consistent with the history of Title VII. See Sheehan, 676 F.2d at 881.
As the Supreme Court has explained, there is “a limited judicial power to preserve
the court’s jurisdiction or maintain the status quo by injunction pending review of
an agency’s action through the prescribed statutory channels. . . . Such power has
been deemed merely incidental to the court’s jurisdiction to review final agency
action[.]” FTC v. Dean Foods Co., 384 U.S. 597, 604 (1966) (citation omitted).

Preliminary injunctive relief is imperative to maintain the status quo here.

2 The ADA’s exhaustion requirement may be treated similarly. See, e.g., Hilliard v.
BellSouth Med. Assistance Plan, 918 F. Supp. 1016, 1026 (S.D. Miss. 1995).
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Without such relief, the Plaintiffs face a choice with permanent consequences: one
for which the EEOC and this Court will have no remedy if Hawaiian’s coercion is
not stopped now. Plaintiffs must decide daily whether to receive the COVID-19
vaccine at the expense of their religious beliefs or health in order to save their job,
their insurance, their opportunity for children, their home, their career, or any other
number of benefits. It is understandable that Hawaiian employees may be
considering acquiescing to the mandate—as many have already been coerced into
doing—thereby risking their health and/or their conscience for their livelihood. That
injury cannot be reversed or remedied by a subsequent EEOC decision.

II.  Plaintiffs Satisfy the Conditions for Preliminary Injunctive Relief to
Remedy Hawaiian’s Ongoing Violation of Federal Law.

A.  Plaintiffs are likely to succeed on their Title VII claims.

Title VII exists “to ensure that employees would not have to sacrifice their
jobs to observe their religious practices.” Adeyeye v. Heartland Sweeteners, LLC,
721 F.3d 444, 456 (7th Cir. 2013). But this is what Hawaiian is demanding of its
employees. In order to become a “100% vaccinated” airline—simply a marketing
strategy—the company is discarding its employees’ Title VII rights.

1. Title VII prohibits an employer from discriminating against an employee
“because of such individual’s . . . religion.” 42 U.S.C. § 2000e-2(a)(1). This
“includes all aspects of religious observance and practice, as well as belief, unless

an employer demonstrates that he is unable to reasonably accommodate an
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employee’s . . . religious observance or practice without undue hardship on the
conduct of the employer’s business.” Id. § 2000e(j).

To prevail here, Plaintiffs “must first establish a prima facie case of religious
discrimination.” Heller v. EBB Auto Co., 8 F.3d 1433, 1438 (9th Cir. 1993).
Plaintiffs must show that: (1) they have a bona fide religious belief, the practice of
which conflicts with an employment duty; (2) they informed their employer of the
belief and conflict; and (3) the employer threatened them with or subjected them to
discriminatory treatment, including discharge, because of their inability to fulfill the
job requirements. Id. Plaintiffs are likely to succeed on each prong.

Plaintiffs informed Hawaiian of their sincerely held religious beliefs and of
the conflict Hawaiian’s new job requirement of a COVID-19 vaccine created with
those beliefs. O’Hailpin Dec. 44 10-11; Arizumi Dec. 49 10-12; Espinosa Dec.
914 8-9; Young Dec. 94 8-9; Badiang Dec. 9 10-12; Franks Dec. 9 10-11; Lum
Dec. 4 11. Because those beliefs prevent vaccination, each Plaintiff has been
threatened with discharge, forced to retire, or taken out of service by the company
pending termination (whether presently or at the end of a leave of absence).®> The
statistical data alone establishes the prima facie case here. Obrey v. Johnson, 400

F.3d 691, 694-95 (9th Cir. 2005). The burden then shifts to Hawaiian to demonstrate

3 Just because an employee is “not completely severed” immediately from her
employment “does not mean that cutting off [her] paycheck was not an adverse
action.” See Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 72 (2006).
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that it cannot reasonably accommodate Appellants’ needs without undue hardship.
42 U.S.C. § 2000e(j). Hawaiian cannot sustain that burden.

As an initial matter, Hawaiian violated Title VII by failing to engage in an
interactive process. See, e.g., EEOC v. AutoNation USA Corp., 52 F. App’x 327,
329 (9th Cir. 2002). In all instances, Hawaiian failed to engage in a meaningful and
interactive exchange with Plaintiffs to determine either the sincerity of their religious
beliefs and/or a reasonable religious accommodation to the vaccine policy. While
the company held brief meetings with some Plaintiffs—to question their beliefs and
see if they could be talked into taking the vaccine—others were never contacted at
all.  See, e.g., O’Hailpin Dec. § 12. Despite the availability of reasonable
accommodations, Hawaiian issued blanket denials without an interactive process.

It 1s unsurprising, though, that Hawaiian did not bother to engage with the
requesters—it never had any intention of accommodating the requests. The lack of
good faith can be seen in how Hawaiian treated initial requests for accommodations.

For instance, Plaintiff Arizumi detailed her religious objections based on
Shinto-related beliefs concerning the spiritual aspects of nature and the body.
Arizumi Dec. 49 10—11. But when Hawaiian denied her request, it claimed that Ms.
Arizumi’s beliefs about her body being “a temple” merely showed a “personal
preference.” Arizumi Dec. § 14. Not only was that account of her request false,

referring to Ms. Arizumi’s body as “a temple” is actually offensive in her religion.
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Arizumi Dec. 9 16. Likewise, Pastor Espinosa received the same denial letter even
though his request went into detail about the sacredness of human life that he
believes is devalued through using a product (the COVID-19 vaccines) that has been
produced with or tested on fetal stem cell lines. Espinosa Dec. 4 8. Hawaiian’s
treatment of Pastor Espinosa’s religious beliefs as merely a “personal preference . .
. couched against the context of your religious beliefs,” further reveals a bias and
antipathy (if not animosity) for religious beliefs. Finally, Ms. O’Hailpin’s canned
denial letter similarly chided her for referencing her body as a temple of the Holy
Spirit, even though that exact belief was later acknowledged by Hawaiian to be a
sincerely held religious belief. Compare O’Hailpin Dec. § 11, with Young Dec. § 8.
From the outset, it is clear Hawaiian was uninterested in the accommodation process.

As confirmed later, the substance of the accommodation requests was never
the issue. Even individuals the company eventually admitted had sincerely held
religious beliefs were summarily denied accommodations. See, e.g., Young Dec.
99 12—-13; Badiang Dec. 9 14—15; Franks Dec. 9 13—14; Lum Dec. q 14. This time,
though, it was because the company decided it could dodge Title VII by claiming
(but not demonstrating) “undue hardship” after conducting its mock testing program
for just over a month. Hawaiian will undoubtedly seek to rely on the Supreme
Court’s decision in TWA v. Hardison, 432 U.S. 63 (1977), where the Court held that

requiring an employer “to bear more than a de minimis cost” in order to
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accommodate an employee “is an undue hardship.” Id. at 84. But assuming that
applies in this case would overread Hardison. See EEOC v. Hacienda Hotel, 881
F.2d 1504, 1513 (9th Cir. 1989), overruled on other grounds by Burlington Indus.,
Inc. v. Ellerth, 524 U.S. 742 (1998). And “at a minimum, [Hawaiian] was required
to negotiate with the employee[s] in an effort reasonably to accommodate [their]
religious beliefs.” Id. The level of hardship in Hardison is not present here and
Hawaiian’s argument fails for at least three reasons.

First, every major airline company runs a testing program that employees may
use in lieu of being vaccinated. Indeed, employers across the country allow their
employees to test regularly (one a week in most cases) if they have a reasonable
accommodation request. Even hospitals and emergency rooms allow accommodated
employees to test and mask instead of terminating them. It cannot be the case that
Hawaiian Airlines—the tenth largest air carrier in the United States—is the only
business incapable of figuring out a testing option for accommodated employees.

Second, to the extent the testing program established by Hawaiian failed, it is
because the company had no desire for it to succeed. It was known from the outset
that testing was a temporary measure to allow the unvaccinated more time to decide

if they would acquiesce to the company’s demands—the company made clear it was
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not something permanent. Lum Dec. 4 6. To the extent Hawaiian established a
system that was administratively difficult, that was by choice.*

Though it was never meant to serve as a possible accommodation, each of the
Plaintiffs dutifully complied with all of the demands of the program without issue.
See, e.g., Espinosa Dec. § 6. Hawaiian may complain of others not following the
program, but that cannot be held against those who do follow it and are entitled to a
reasonable accommodation. And if Hawaiian believes its testing program was too
difficult to manage, the company is free to pick from the myriad of testing programs
used by other airlines, medical facilities, or other businesses that must operate at
least as safely as Hawaiian. The company could allow employees to test through the
Hawaii Department of Health program provided at approved locations. Or it could
use the testing program it already has in place for certain destinations that require
testing for everyone. What Hawaiian is not free to do is establish an accommodation
that is supposedly too hard for it to administer and then call “King’s X”—that is not
how the interactive process works and it does not demonstrate undue hardship.

Third, Hawaiian failed to assess the individual requests of the Plaintiffs to

consider readily available (and costless) accommodations. For instance, almost all

* Contrary to the straightforward self-test program Hawaiian uses for vaccinated
employees traveling to certain destinations, the temporary testing program was
purposely designed to be an onerous process using video-proctored tests taken only
at certain times—the testing even had to be done during weeks when employees
were not coming to work. See O’Hailpin Dec. 9 7.
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of Ms. Badiang’s work could be performed remotely. Badiang Dec. 9§ 4. Likewise,
Ms. Franks previously worked in the Hawaiian lounges during the pandemic behind
a plexiglass shield, wearing a mask, face shield, and gloves, with her only contact
with others being the exchange of documents through a small opening in the bottom
of the shield. Contrary to the form letter Ms. Franks received, her work location
actually does allow for “maintaining baseline COVID-19 safety protocols,

bh

specifically maintaining physical distance and masking.” Mr. Young works as a
mechanic—primarily outdoors—and has always worn a mask throughout the
pandemic with no problem following Hawaiian’s safety protocols. Finally, Mr. Lum
was also told that it would be an undue hardship to accommodate his beliefs, but he
has flown safely throughout the entire pandemic while regularly testing for COVID-
19 on his own—yprior to the company’s mock testing program—to ensure that he
does not transmit the virus to either his elderly mother or his girlfriend (both of
whom are vaccinated). Lum Dec. § 15. Each of these Plaintiffs could easily be
accommodated—and under a testing regime, they would be statistically safer than
the vaccinated-but-untested employees currently allowed to work.

Plaintiffs are not asking for any accommodation that places a hardship on
Hawaiian. Indeed, there are a host of reasonable accommodations that are not

unduly burdensome, including: mask wearing, periodic testing for COVID-19

antibodies, or periodic COVID-19 testing—all at no cost to Hawaiian.
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2. Title VII also forbids employers from retaliating against employees who
attempt to exercise their rights under the statute. 42 U.S.C. § 2000e-3(a). For this
claim, Plaintiffs must establish a prima facie case by showing that: (1) they engaged
in a protected activity; (2) their employer subjected them to an adverse employment
action; and (3) a causal link exists between the protected activity and the adverse
action. Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1064 (9th Cir. 2002).

Here, Hawaiian condemned the unvaccinated and created a hostile work
environment for those making requests for religious exemptions. Espinosa Dec.
4 18. Unsurprisingly, then, Hawaiian took an adverse employment action against
virtually everyone who made a request for an accommodation. Further, temporal
proximity shows a causal connection. See Clark Cnty. Sch. Dist. v. Breeden, 532
U.S. 268, 273 (2001) (per curiam). Hawaiian issued an initial set of denials within
days without inquiring into employees’ religious beliefs, and later issued blanket
denials without regard to individual circumstances or possible accommodations.
Hawaiian’s approach is clear: if an employee sought a religious accommodation, the
request was to be denied and a heavy penalty exacted from them.

3. Even if Hawaiian had demonstrated any undue hardship, the evidence here
shows “that the proffered reasons are pretexts for retaliation or that a discriminatory
reason more likely motivated the employer’s action.” Tarin v. County of Los

Angeles, 123 F.3d 1259, 1264 (9th Cir. 1997). To the extent Hawaiian suggests that
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its decisions were legitimate and necessary for safety purposes, the facts show that
as a pretext for the airline’s “100% vaccinated” goal. As Hawaiian stated for the
past two years, it is safe to fly on their planes with the mitigation measures that are
in place. Moreover, the airline allows any number of individuals on its planes every
day that are both unvaccinated and untested for COVID-19. Complaint 4 36. If
vaccination were “absolutely necessary” for workplace safety—as Hawaiian claims
in its canned denial letters, Complaint § 38—it would require it of the thousands of
individuals on its planes each day. The addition of a small number of employees
using reasonable accommodations such as masking and testing—viable alternatives
throughout nearly two years of the pandemic—would cause no risk and, indeed,
would be less of a risk than Hawaiian’s vaccinated-but-untested employees.
Hawaiian cannot use safety as a pretext for violating Title VII.

B.  Plaintiffs are likely to succeed on their ADA claims.

1. To establish an ADA claim, a plaintiff must first demonstrate that: (1) they
are disabled within the meaning of the ADA; (2) they are a qualified individual able
to perform the essential functions of the job; and (3) they suffered an adverse
employment action because of their disability. Nunes v. Wal-Mart Stores, Inc.,
164 F.3d 1243, 1246 (9th Cir. 1999). Three Plaintiffs have a physical disability that
substantially limits a major life function: (1) Ms. O’Hailpin has antiphospholipid

syndrome affecting her reproductive system; (2) Ms. Arizumi has mitral valve
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prolapse affecting her circulatory system; and (3) Mr. Lum has coronary artery
disease affecting his circulatory system. O’Hailpin Dec. q 17; Arizumi Dec. § 20;
Lum Dec. 9§ 8. Hawaiian did not dispute these claims or the ability of the Plaintiffs
to perform the essential functions of their jobs. See Bates v. United Parcel Serv.,
Inc., 511 F.3d 974, 991 (9th Cir. 2007) (en banc); 29 C.F.R. § 1630.2(j)(1)(i).

As an initial matter, Hawaiian 1s liable—“as a matter of law”—for a
breakdown in the interactive process. See Humphrey v. Memorial Hospitals Ass’n,
239 F.3d 1128, 1137 (9th Cir. 2001). As part of an interactive process with the
Plaintiffs, Hawaiian has “an affirmative duty under the ADA to explore [multiple]
methods of accommodation”—it is not enough to try one and call it good. Id. at
1138 (“[W]e have held that the duty to accommodate ‘is a “continuing” duty that is
“not exhausted by one effort.””” (quoting McAlindin v. County of San Diego, 192
F.3d 1226, 1237 (9th Cir. 1999))).

As explained by the Plaintiffs, Hawaiian did not engage in any interactive
process, let alone explore multiple methods of accommodation. O’Hailpin Dec.
99 12, 27; Arizumi Dec. 9 13, 17, 22, 28; Lum Dec. 9 13, 15. Yet any number of
accommodations would have been reasonable: periodic COVID-19 testing
conducted in a manner like every other major airline is just one example. Hawaiian’s
failure to engage in the interactive process thus triggers liability. See Snapp v.

United Transportation Union, 889 F.3d 1088, 1095 (9th Cir. 2018).
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Hawaiian is also liable for its failure to accommodate employees with
disabilities. “The essence of the concept of reasonable accommodation is that, in
certain instances, employers must make special adjustments to their policies for
individuals with disabilities.” McAlindin, 192 F.3d at 1237. “The ADA treats the
failure to provide a reasonable accommodation as an act of discrimination if the
employee i1s a ‘qualified individual,” the employer receives adequate notice, and a
reasonable accommodation is available that would not place an undue hardship on
the operation of the employer’s business.” Snapp, 889 F.3d at 1095. The question
of “undue hardship” does not arise in this case, though, since the Plaintiffs can
perform the essential functions of their jobs without an accommodation. Cripe v.
City of San Jose, 261 F.3d 877, 885 (9th Cir. 2001). Knowing this—but not wanting
to change its policy for employees needing medical accommodations—Hawaiian
tried the novel approach of informing Plaintiffs that the medical advice from their
doctors was flawed because of CDC recommendations about contraindications for
the COVID-19 vaccine. O’Hailpin Dec. 4 19; Arizumi Dec. § 21; Lum Dec. q 10.

Setting aside the audacity of Hawaiian’s approach, it misreads the CDC’s
Guidance. The webpage on which the company relied for its medical advice was
merely providing examples of known contraindications in the context of allergic
reactions to vaccines or vaccine ingredients. See Interim Clinical Considerations

for Use of COVID-19 Vaccines Currently Approved or Authorized in the United

18





Case 1:22-cv-00007-JAO-KIJM Document 17-1 Filed 01/10/22 Page 25 of 32 PagelD #:
176

States: Contraindications and precautions, https://www.cdc.gov/vaccines/covid-

19/clinical-considerations/covid-19-vaccines-us.html#Contraindications. It was not

intended to override specific physician diagnoses and recommendations—nor could
it. See id. Appendix B (noting relevant allergy histories for those who have a
“Contraindication” to taking the vaccine, who should use “Precaution,” when taking
it, and those who “May Proceed” without a risk of allergic reaction). Hawaiian failed
to grasp that these directions from the CDC apply to everyone in the general
population—they have nothing to do with the specific needs of individuals with
physical disabilities and they are certainly not meant to be an exhaustive list.

2. The ADA also makes it unlawful to retaliate against an employee for
seeking an accommodation. See 42 U.S.C. § 12203(a). These claims are analyzed
like those under Title VII. Brown v. City of Tucson, 336 F.3d 1181, 1186 (9th Cir.
2003) (citing cases). “Pursuing one’s rights under the ADA constitutes a protected
activity.” Pardiv. Kaiser Found. Hospitals, 389 F.3d 840, 850 (9th Cir. 2004). And
there can be no dispute that Hawaiian responded with adverse employment actions.
See Steenmeyer v. Boeing Co., 92 F.Supp.3d 1024, 1031 (W.D. Wash. 2015).

Plaintiffs are able to show that their decision to identify a disability and
request an accommodation was the reason Hawaiian subjected them to adverse
employment actions. Not only are the adverse actions close in time to the protected

activity, thereby suggesting a causal connection, see Breeden, 532 U.S. at 273, Mr.
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Ingram—Hawaiian’s CEO—promised that his “active workforce [will be] 100%
vaccinated.” He could not abide those with medical exemptions frustrating his
advertising goal. But without a legitimate, nonretaliatory reason for denying those
requests for accommodation, Hawaiian instead tried to shift the blame onto the CDC.
As just seen, that excuse is without merit. All that is left is Hawaiian’s
discrimination, and Plaintiffs are likely to succeed on their ADA retaliation claims.

C.  Plaintiffs will suffer irreparable harm without an injunction.

“Irreparable harm is . . . harm for which there is no adequate legal remedy,
such as an award of damages.” Ariz. Dream Act Coal. v. Brewer, 757 F.3d 1053,
1068 (9th Cir. 2014). The threat of irreparable harm is sufficiently imminent to
warrant preliminary injunctive relief if the plaintiff “is likely to suffer irreparable
harm before a decision on the merits can be rendered.” Boardman v. Pac. Seafood
Grp.,822F.3d 1011, 1023 (9th Cir. 2016). This includes harms to both the “physical
and psychological well-being” of a plaintiff. See Morris v. N. Hawaii Comm. Hosp.,
37 F.Supp.2d 1181, 1188 (D. Haw. 1999). The irreparable harms here are many.

First, as the Ninth Circuit has recognized, a company’s retaliatory actions
toward employees seeking to exercise Title VII rights constitutes irreparable harm.
Garcia v. Lawn, 805 F.2d 1400, 1405-06 (9th Cir. 1986). That is because the
adverse employment action “carries with it the distinct risk that other employees

may be deterred from protecting their rights . . . or from providing testimony for the
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plaintiff in her effort to protect her own rights.” Id. at 1405 (quoting Holt v.
Continental Grp., Inc., 708 F.2d 87, 91 (2d Cir. 1983)). Just so here. When
employees at Hawaiian see the company callously enforce a no-accommodations
policy by getting rid of the dissenting voices that should be protected, it creates a
deterrent to anyone else trying to enforce their rights. It also carries with it the risk
that employees will be reticent to provide testimony against Hawaiian given what
they know about the company’s attitude toward those seeking accommodations.
Second, the ADA Plaintiffs will suffer immediately if cut off from their health
insurance. While some may be without heart medication or cancer treatment,
Plaintiff O’Hailpin’s irreparable harm is even more obvious. The disease from
which she suffers has made it very difficult to have children. O’Halipin Dec. §] 24.
Without her insurance this Spring—during the final window in which she can use
that insurance for in-vitro fertilization (IVF)—Ms. O’Hailpin will lose the planned
opportunity to use IVF to have a child with her husband. Such imminent irreparable
harm meets the criteria for injunctive relief. See Summers v. Earth Island Inst.,
555 U.S. 488, 493 (2009). While it is unknown whether she would conceive a child
through IVF, the harm is Hawaiian’s removal of the chance to do so. See Hsiao v.
Stewart, 527 F.Supp.3d 1237, 1253 (D. Haw. 2021). When a defendant’s conduct
forecloses the opportunity for a plaintiff to obtain something they seek, that is the

immediate injury—it is “irrelevant” whether the thing sought is guaranteed. /d.

21





Case 1:22-cv-00007-JAO-KIJM Document 17-1 Filed 01/10/22 Page 28 of 32 PagelD #:
179

Third, in a phenomenon unique to the COVID pandemic, Hawaiian is
discriminating against hundreds of workers at the same time by putting those entitled
to exemptions in a lose-lose position—take the COVID-19 vaccine, at the expense
of their conscience and health, or give up their livelihood. See, e.g., O’Hailpin Dec.
99 29-30. When this coercion is carried out in violation of federal law, it creates an
irreparable harm because taking the vaccine cannot be undone. See BST Holdings,
LLC v. OSHA, 17 F.4th 604, 618 (5th Cir. 2021) (finding irreparable harm when
employees are illegally put to the choice of “their job[s] or their jab[s]”). And
because it pits competing religious values against one another—not taking the
vaccine versus feeding one’s family, see Espinosa Dec. § 17—Hawaiian’s coercion
of those with sincerely held religious beliefs is “a quintessentially irreparable
injury.” Sambrano v. United Airlines, 19 F.4th 839, 841 (5th Cir. 2021) (Ho, J.,
dissenting). To put employees to this crisis of conscience and then claim that money
damages could remedy it is to “misunderstand the entire nature of religious
conviction at its most foundational level.” Id. at 841-42.

Moreover, Title VII “protect[s] the same rights in private employment as the
Constitution protects.” Riley v. Bendix Corp., 464 F.2d 1113, 1116-17 (5th Cir.
1972); see Jolly v. Coughlin, 76 F.3d 468, 482 (2d Cir. 1996); Kikumura v. Hurley,
242 F.3d 950, 963 (10th Cir. 2001). And deprivation of a constitutional right is

irreparable. See Yukutake v. Connors, 2021 WL 4342320, at *10 (D. Haw. Sept. 23,
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2021) (quoting Goldie’s Bookstore v. Sup. Ct., 739 F.2d 466, 472 (9th Cir. 1984)).

The irreparable harms Hawaiian is in the process of inflicting continues. For
example, if Mr. Lum is placed on unpaid leave, he will miss the once-in-a-lifetime
“retirement flight” ceremony that is to take place in August when he turns 65 and
can no longer fly for Hawaiian. Lum Dec. § 19. Other employees will miss the
chance to “bid” for prestigious routes, positions within the flying community, or
future vacation slots. O’Hailpin Dec. 9§ 22; Young Dec. § 15. Ms. Arizumi and Ms.
Badiang are set to lose their “Princess Parking.” Arizumi Dec. § 26; Badiang Dec.
4 21. Moreover, all this does not begin to address the interpersonal harms Hawaiian
is causing by pitting employees against each other, Espinosa Dec. 4| 18, and ripping
apart the ’Ohana within the company. O’Hailpin Dec. § 23; Badiang Dec. 4 20. No
amount of money paid later can make up for Hawaiian’s on-going infliction of harm
on employees’ psychological well-being. See Morris, 37 F.Supp.2d at 1188.

Finally, while employment cases do not often merit injunctions, here “the
circumstances surrounding an employee’s discharge, together with the resultant
effect on the employee, . . . so far depart[s] from the normal situation that irreparable
injury might be found.” Sampson v. Murray, 415 U.S. 61, 92 n.68 (1974).

D. Injunctive relief is warranted by the “serious questions” presented
along with the balance of hardships tipping toward the Plaintiffs.

Even if there were any doubt that Hawaiian has not met its Title VII and ADA

obligations—and there is none—this case presents serious questions warranting an
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injunction, especially in light of the irreparable harms that Hawaiian’s actions will
cause. See Cottrell, 632 F.3d at 1135. The risk of Hawaiian forcing employees to
forsake their religious beliefs and health far outweighs any delay for Hawaiian in
being able to force out workers—especially those who have worked safely
throughout the pandemic and who are willing to undergo regular COVID-19 testing.
Hawaiian has operated since Spring 2020 without a vaccine mandate and there is no
compelling reason why it cannot continue doing so while engaging in the interactive
process required by federal law. Requiring Hawaiian to comply with federal law
cannot impose a harm that outweighs Plaintiffs’ irreparable injury.

As noted above, Hawaiian cannot use broad appeals to “safety” as a hardship
for the company—any argument on that score can be rightly seen as a pretext. Thus,
even assuming it is appropriate for Hawaiian to require vaccinations, no safety
justification can support a blanket policy that fails to take individual situations into
account. That is why federal law requires an interactive process in the first place.

E.  Granting the injunction will serve the public interest.

A status quo injunction also serves the public interest. First, “[i]t is the right
of a human being to respond to what that person’s conscience says is the dictate of
God.” Ward v. Walsh, 1 F.3d 873, 876 (9th Cir. 1993). While there is an important
public interest in fighting the spread of COVID, religious exercise is to be protected

even in the face of competing public health considerations. See, e.g., Tandon v.
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Newsom, 141 S. Ct. 1294 (2021). “Even in a pandemic,” it “cannot be put away and
forgotten.” Roman Cath. Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 68 (2020).°
Second, “[i]n enacting the ADA, Congress demonstrated its view that the
public has an interest in ensuring the eradication of discrimination on the basis of
disabilities.” Enyart v. Nat’l Conf. of Bar Exam’rs, 630 F.3d 1153, 1167 (9th Cir.
2011). Other courts have similarly recognized a public interest in enforcing the
ADA. See, e.g., Ramsay v. Nat’l Bd. of Med. Exam rs, No. 19-CV-2002, 2019 WL
7372508, at *19 (E.D. Pa. Dec. 31, 2019), aff’d, 968 F.3d 251 (3d Cir. 2020), cert.
denied, 141 S. Ct. 1517 (2021) (“It is obviously in the public interest that the dictates
of the ADA . . . be followed—Congress so decreed by passing [the] statute[].”).
While Plaintiffs do not dispute the important goal of stopping COVID-19,
Hawaiian could easily further that interest—Ilike other airlines—through masking
and testing. These alternative measures are even preferrable given the fact that the
vaccine does not prevent the virus’ spread. An injunction is in the public interest.’

CONCLUSION

To ensure meaningful relief is available later, an injunction should be granted.

> Because the statutory right here is based in a constitutional right, its protection is
also in the public interest. See Yukutake, 2021 WL 4342320 at *10.

6 Additionally, the public is well-served by uninterrupted air traffic. Putting
employees out of work will only contribute further to delays and cancelled flights.

7 Hawaiian’s safety rationale is further weakened by the new Omicron variant—a
milder form of the virus—infecting individuals regardless of vaccination status.
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